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[ Filed September 11, 1961] 


IN THE 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


THE GREENE COUNTY FARM BUREAU 
COOPERATIVE ASSOCIATION, INC., NO 16.618 
9 


Petitioner, | 


Vv. PETITION FOR REVIEW 


OF DECISION AND|ORDER 
NATIONAL LABOR RELATIONS BOARD, OF NATIONAL LABOR 


Respondent. RELATIONS BOARD 


NATURE OF THE PROCEEDINGS AS TO WHICH REVIEW IS SOUGHT 
1. Petitioner, THE GREENE COUNTY FARM BUREAU COOPERA- 
TIVE ASSOCIATION, INC., is a non-profit farmers’ cooperative associa- 
tion, duly incorporated under and by virtue of the laws of the State of Ohio. 
Respondent is the NATIONAL LABOR RELATIONS BOARD. | 
2. On or about the 16th day of December, 1960, Respondent, 
NATIONAL LABOR RELATIONS BOARD, issued, filed and duly served 
upon Petitioner its complaint against Petitioner charging Petitioner with 
having been engaged in an unfair labor practice in the following respect: 
Failing to meet and bargain with the International Brotherhood of| Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, Local No. 176, 
who had previously been certified by Respondent as the exclusive bargain- 
ing representative of Petitioner's employees. 
3. Thereafter, evidence was received upon said complaint before 
Trial Examiner, STEPHEN S. BEAN, who thereupon made a report and 
findings. 
4, Petitioner duly filed exceptions to said findings and report, 
which were overruled by Respondent BOARD, and Respondent on |August 


2 
31, 1961 filed and served upon Petitioner its decision and order, which 
order is the final order of Respondent. 

5, The proceedings herein are for the purpose of enjoining, review- 
ing, setting aside and vacating the said decision and order of the Respond- 
ent. 

VENUE 

Respondent is an agency of the United States of America, with its 
principal situs in Washington, District of Columbia. The venue of this 
Petition is within the jurisdiction of this honorable Court by virtue of 
the express provisions of Section 10(f) of the National Labor Relations 
Act, as amended, Title 29 U.S.C. 160(f). 

THE GROUNDS ON WHICH RELIEF IS SOUGHT 

This Petition is filed and the relief herein prayed for is sought for 
the reason that Respondent, NATIONAL LABOR RELATIONS BOARD, 
erred in overruling Petitioner's exceptions to the Trial Examiner's report 
and findings, in entering its decisions accepting said report and findings 


and in making the order hereinbefore referred to, for the following reasons: 


(a) Respondent lacked jurisdiction to make said report, findings, 


decision and order. 

(b) Respondent failed to make a legally sufficient finding of said 
jurisdiction. 

(c) Respondent has no jurisdiction over the Petitioner and the 
Petitioner's business. 

(d) The unit determined by Respondent is not a unit appropriate 
for the purposes of collective bargaining. 

(e) Respondent improperly asserted jurisdiction over agricultural 
employees of Petitioner and improperly included said employees within 
the unit. 

(f) Respondent refused to accept and refused to request additional 
testimony as to the character of the agricultural employees, which failure 
was unreasonable, arbitrary and capricious. 

(g) Respondent refused to grant Petitioner's motion to strike the 
unfair labor practice charge. 
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THE RELIEF PRAYED 
WHEREFORE, Petitioner prays this Honorable Court to exercise 
its jurisdiction over the parties and the subject matter of the Petition, 
to enjoin or stay, pending the determination of this Petition for Review, 
the order of the NATIONAL LABOR RELATIONS BOARD of August 31, 
1961, entered against Petitioner, and to enter a decree, upon final] hear- 
ing, setting aside, vacating and holding for naught the decision and order 
of the NATIONAL LABOR RELATIONS BOARD and to make such orders 
and decrees as may be just and proper according to the law and equity. 


THE GREENE COUNTY FARM BUREAU 
COOPERATIVE ASSOCIATION, 


By: /s/ Raymond H. Cherry 
President 


[ Jurat dated , 1961] 
[ Affidavit and Certificate of Service] 


[ Filed November 27, 1961] 

PREHEARING CONFERENCE STIPULATION 
Pursuant to Rule 38 (k) of the Rules of this Court, the parties, 
subject to the approval of the Court, hereby stipulate as follows with 
respect to the issues, the procedure, and the dates for filing of the 

briefs and joint appendix herein. 
I, THE ISSUES 
1. Whether Petitioner’s operations affect or tend to affect inter- 
state commerce within the meaning of the Act. 
2. Whether the Board otherwise has jurisdiction over Petitioner's 
operations. 
3. Whether Petitioner's employees are agricultural laborers within 
the meaning of the Act. 
4, Whether the bargaining unit determined by the Board was ap- 


propriate for the purposes of collective bargaining within the meaning 
of the Act. 
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tl. THE JOINT APPENDIX 
A. The portions of the record to be printed shall be embodied in 
a joint appendix, The printed joint appendix shall be filed in this Court 
and served on or before January 15, 1962. The Petitioner shall serve 


the Board with its designation of the portions of the record which it 


wishes to appear in the joint appendix on or before December g, 1961. 


The Board will serve its designation of the portions of the record which 
jt wishes to appear in the joint appendix on or before December 18, 1961. 
Any further designation by the Petitioner shall be served on or before 
December 26, 1961. 

B. Each party shall bear the expense of printing in the joint ap- 
pendix and supplemental joint appendix, if required, the portions of the 
record it designates. The printer shall allocate the costs and submit 
bills to each party. The Petitioner shall include in its designation the 
Board's Decision and Order, the Intermediate Report of the Trial Ex - 
aminer, this stipulation, and the Court's order thereon. The printing of 
the joint appendix shall be the responsibility of the Petitioner. 

C. The parties and the Court, in the briefs and at and following the 
hearing in the case, may refer to any portion of the original transcripts 
of the record herein which has not been printed, to the same extent and 
effect as if such portions of the transcript had been printed or otherwise 
reproduced, it being understood that any portions of the record thus 
referred to will be printed in a supplemental joint appendix if the Court 
so directs. 

Ul. FILING OF BRIEFS 

The Petitioner will file and serve its brief on or before January 15, 
1962. The Board will file and serve its brief on or before February 14, 
1962. The Petitioner will file and serve its reply brief, if any, or or be- 
fore February 28 1962. 
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In lieu of filing and serving printed briefs on the designated dates, 
any party may on that date serve a typewritten copy of its brief, with 
printed copies to be filed and served within ten days thereafter. | 
Dated at Washington, D.C. 
this 27th day of November, 1961 


/s/ Marcel Mallet-Prevost | 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


/s/ Preston B. Kavanagh 
Pope, Ballard and Loos 
Munsey Building 
Washington, D. C. 


[Filed November 30, 1961] 


Before: Prettyman, Circuit Judge, 
In Chambers. 
PREHEARING ORDER | 
Counsel for the parties in the above-entitled case having submit- 
ted their stipulation dated November 27, 1961, pursuant to Rule 38(k) of 
the General Rules of this Court, and the stipulation having been con- 
sidered, the stipulation is hereby approved, and it is | 
ORDERED that the stipulation dated November 27, 1961, shall 
control further proceedings in this case unless modified by further order 
of the court, and that the stipulation and this order shall be printed in 
the joint appendix herein. 


Dated: November 30, 1961 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINTH REGION 


kK KOK OR OK RR OK OR RR oR Ok RF 
In the Matter of 


GREENE COUNTY FARM BUREAU COOPERATIVE 
ASSOCIATION, INC. 


Case No. 
9-CA-2238 


and 


SALES DRIVERS, SALES AND SERVICE LOCAL 
NO. 176, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA 


kok KOK RO RO OK kk ee oF 


ee RH HR HHH 


COMPLAINT 
AND 
NOTICE OF HEARING 


An unfair labor practice charge having been filed by Sales Drivers, 
Sales and Service Local No. 176, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, herein called the 
Union, against Greene County Farm Bureau Co-Operative Association, 
Inc., herein called the Respondent, which Charge has been duly served on 
the Respondent as specifically alleged below, pursuant to Section 10 (b) 
of the National Labor Relations Act, as amended, 29 U.S.C. Sec. 151 et seq., 
herein called the Act, and Section 102.15, Series 8, of the Rules and Regu- 
lations of the National Labor Relations Board, herein called the Board, 
the General Counsel of the Board, on behalf of the Board, by the under- 
signed Regional Director, issues this Complaint against the Respondent 
and Notice of Hearing thereon and alleges that: 

1. The Charge was served on the Respondent by mailing a true copy 
thereof to it via Registered United States Mail on December 6, 1960. 


2. (a) The Respondent, a non-profit Ohio corporation having its 


principal office at Xenia in said State, is engaged in the retail sale and 
distribution of petroleum products, grain, household appliances and farm 
tools and supplies and also in non-retail distribution and marketing of 


farm products. 
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(ob) During the calendar year 1959, which is a representative period, 


its gross volume of retail sales were in excess of $500,000.00, its gross 


volume of non-retail sales were in excess of $150,000.00 and it had an 
indirect inflow of goods, wares, merchandise and other materials and 
commodities, in interstate commerce, of a value in excess of $50, 000.00, 
which originated outside of said State. 
(c) Now and at all times material to the issues herein, the| Respond- 
ent is and has been an "employer" as defined in Section 2(2) of the Act, 
engaged in "commerce" and in operations "affecting commerce" as de- 
fined in Section 2(6) and (7) of the Act, respectively. 


| 
3. Now and at all times material to the issues herein, the Union is 


and has been a labor organization as defined in Section 2(5) of the Act. 
4. Now and at all times material to the issues herein, John O. 
Henry is and has been the Respondent's attorney, and its agent within the 
purview of Section 2(13) of the Act. | 
5. On or about October 19, 1960, the Union was certified by the 
Board in Case No. 9-RC-4139 as the exclusive collective bargaining repre- 
sentative of employees of the Respondent in a unit of all mill truck drivers, 
mill workers, salesmen-mill workers and petroleum truck drivers em- 
ployed at the Respondent's Xenia and Bowersville, Ohio, establishments, 
excluding all office clerical employees, guards, working foremen and all 
other supervisors as defined in the Act, said unit being appropriate for 
the purpose of collective bargaining. 
6. Now and at all times since October 19, 1960, the Union is and 
has been the exclusive collective bargaining representative of the Re- 
spondent's said employees for the purposes of bargaining with the Re- 
spondent as to wages, hours and other terms and conditions of their 
employment. 
7. (a) On or about November 22, 1960, the Union requested the 
Respondent to bargain with it as such certified exclusive collective bar- 
gaining representatives as to the wages, hours and other terms and con- 
ditions of employment of the Respondent's employees in said unit. 
(bo) On or about November 22, 1960, the Respondent, through the 


8 
said John O. Henry, refused to and has, at all times thereafter, failed to 
meet and bargain with the Union as such representative of the Respond- 
ent's said employees. 

8. By the acts and conduct alleged above, the Respondent has en- 
gaged in and is engaging in unfair labor practices as defined in Section 
8(a)(1) and (5) of the Act, affecting "commerce" as defined in Section 2(6) 
of the Act. 

PLEASE TAKE NOTICE that on the 30th day of January, 1961, at 
10:00 o'clock in the forenoon (EST) in the Common Pleas Court Room, of 
the Greene County Court House, in Xenia, Ohio, a hearing will be con- 
ducted before a duly designated Trial Examiner of the Board on the alle- 
gations of the foregoing Complaint, at which time and place you will have 


the right to appear in person, or otherwise, and give testimony. 


You are further notified that, pursuant to Sections 102.20 and 102.21 
of the Board's Rules and Regulations, you shall file with the undersigned 
Regional Director, acting in this matter as an agent of the Board, an 
original and four (4) copies of an Answer to the Complaint within ten (10) 
days from the date of service hereof, and that unless you do so, all the 
allegations in the Complaint shall be deemed to be admitted to be true 
and shall be so found by the Board. 

IN WITNESS WHE REOF, the General Counsel of the Board, on 
behalf of the Board, has caused this Complaint and Notice of Hearing to 
be issued by the Regional Director for the Ninth Region this 16th day of 
December, 1960. 


/s/ John C. Getrue, Regional Director 
National Labor Relations Board 
Ninth Region 
1200 Transit Building 
6 East Fourth Street 
Cincinnati 2, Ohio 


ANSWER 
THE GREENE COUNTY FARM BUREAU CO-OPERATIVE ASSO- 
CIATION, INC., herein called Respondent, for its Answer to the Complaint 
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issued in the above-entitled matter alleges as follows: 


1. Admits paragraph 1 of said Complaint. 
2(a). Admits the facts alleged in paragraph 2(a) of said Complaint, 
except that it alleges that it is without knowledge of the specific meaning 
and use of the words "retail" and "non-retail" in said paragraph and, 
therefore, denies as without sufficient knowledge said characterization. 
(0). Admits the facts alleged in paragraph 2(b) of said Complaint, 
except that it alleges that it is without knowledge of the specific meaning 
and use of the words "retail" and "non-retail" in said pardgraphiand, 
therefore, denies as without sufficient knowledge said characterization. 
(c). Admits it is an "employer", but denies it is engaged jin 
"commerce" and in operation "affecting commerce", as alleged in para- 
graph 2(c) of said complaint. 
3. Admits paragraph 3 of said complaint. 
4. Admits paragraph 4 of said complaint. 
5. As to paragraph 5 of said Complaint, denies that said unit is 
appropriate for the purpose of collective bargaining and that said unit 
contained all mill workers and admits the remaining allegations lof said 
paragraph. 
. 6. Denies paragraph 6 of said Complaint. 
7(a). Admits paragraph 7(a) of said Complaint. 
(b). Admits paragraph 7(b) of said Complaint. | 
8. Denies paragraph 8 of said Complaint. | 
Further answering said Complaint, Respondent alleges nay 
9. The unit of employees determined by the Board in Case No. 
9-RC-4139 includes and is composed of agricultural laborers who are 
exempt under Section 2(3) of the National Labor Relations Act. 
10. The unit of employees determined by the Board in Case No. 
9-RC-4139 is not a unit appropriate for the purposes of collective bar- 
gaining and does not assure to the employees the fullest freedom in 
exercising the rights guaranteed by the National Labor Relations Act as 
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required and defined by Sections 9(a) and 9(b) thereof. 
ESTABROOK, FINN & McKEE 
by /s/ John O. Henry 


Attorneys for Respondent 
9th Floor, Hulman Building 
Dayton 2, Ohio 


[Certificate of Service] 
[JURAT, dated January 10, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Assembly Room, Basement 
Greene County Courthouse 
Xenia, Ohio 

Tuesday, Jan. 31, 1961 


Pursuant to notice, the above-entitled matter came on for hearing 
at 10:00 o'clock a.m. 
BEFORE: 

STEPHEN S. BEAN, ESQ., Trial Examiner 
APPEARANCES: 


FRANCOIS E. PINGON, ESQ., Attorney, Ninth Region 
National Labor Relations Board 
900 Ingalls Bldg. 6 East 
Fourth Street, Cincinnati 2, Ohio 
on behalf of the General Counsel 


JOHN O. HENRY, ESQ.., Ninth Floor, Hulman Bldg. 
Dayton 2, Ohio, appearing 
for the Respondent 
MR. ROBERT RODGERS Dayton, Ohio, appearing for 
the Charging Party. 


* * * * 


PROCEEDINGS 


* * * 


(Thereupon the above-referred to documents 
were marked General Counsel's Exhibits 1-A 
through 1-O for identification and received in 
evidence.) 


* * * 
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MR. HENRY: We would like to request that the Hearing Examiner 
and the Board take notice of the record made in the earlier hearing in 
this case, and also take notice of the certification of the Board previously 
made and of the decision of the Board in Case No. 9-RC-4139, which is 
directly concerned herein. 

TRIAL EXAMINER: Those records and papers and documents that 
you have referred to have connection with the case that you have cited, is 
that so? 

MR. HENRY: Yes, sir, they have. They are all dealing with the R 
hearing preceding this hearing. 

TRIAL EXAMINER: Very well, any objections ? 

MR. PINGON: Only a technical objection. In Board precedent I be- 
lieve it has established that the record of the previous R case is a matter 
of fact a part of this record. The Board would automatically consider 


the previous case involving the same parties, and for that reasonalone I 
| 


object to the referral. 
TRIAL EXAMINER: Very well, I will take official notice of the 
papers that were mentioned by Counsel for the Respondent, as well as 
the decision of the Board in that case. 
* * * * * 
MR. HENRY: In its answer the Respondent admits — the Respond- 
ent in paragraph 2(b) of its Answer admits the facts alleged in paragraph 
2(b) of said Complaint, except that it alleges that it is without knowledge 
of the specific meaning and use of the words "retail" and "non-retail” in 
said paragraph and, therefore, denies as without sufficient knowledge 
said characterization. 
It has since come to our attention this morning with respect to the 
allegation concerning the $50,000 which originated outside of the 
State of Ohio. That in fact the Respondent purchases $50,000 from a 
company who also purchases any of the goods so purchased in the State 
of Ohio. In other words, the Respondent does not purchase those|goods 
from someone who has brought them into the State of Ohio. Thatjhas 


come to our attention this morning. 
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It has further come to our attention this morning, having closed out 


our books just recently and having made a break down of our various 


sales, that we do not have in excess of half a million dollars, and by we I 
mean the Respondent does not have in excess of half a million dollars of 
retail sales. 

We therefore, at this time, would like to move to amend our answer 
previously filed to indicate a denial of paragraph 2(a) of the Complaint 
previously filed. 

TRIAL EXAMINER: 2-(b). 

MR. HENRY: 2(b), excuse me, sir. 2(b) of the Complaint previously 
filed, and we make this motion under the authority of Section 102.23 of 
the Rules and Regulations of the Board, which provides that whether or 
not the Complaint has been amended the Answer may, in the discretion of 
the Trial Examiner or the Board, upon motion, be amended and in such 
terms and within such periods as may be fixed by the Trial Examiner or 
the Board. 

* * * * * 

TRIAL EXAMINER: Very well. Now, there is another aspect of it, 
do you admit that on or about November 22, 1960 the Union requested the 
Respondent to bargain and do you admit that on or about November 22, 
1960 the Respondent, through John O. Henry refused to bargain, and that 
refusal to bargain at that time, of course, was not based upon any belief 
or contention that you did not meet the jurisdictional standards because 
you did not know about that fact until today, that's correct, is it not ? 

MR. HENRY: The letter, as a matter of fact, was based upon the 
broad ground that the Board did not have jurisdiction, yes, sir. 

TRIAL EXAMINER: You didn't use as a refusal to bargain on 
November 22nd this particular ground that you are bringing before me 

now with respect to a misunderstanding or no knowledge about this 
situation of retail sales. 

MR. HENRY: I based it upon the broad ground of lack of jurisdic- 
tion. No, sir, this fact was not before me at that time, you're quite right, 


sir. 


13 
TRIAL EXAMINER: * * * I will reserve ruling on the motion to 
amend. Iam a little disturbed about the situation because it's been held 
almost since time immemorial that a Trial Examiner cannot conduct a 
hearing on a case that has already been litigated in a representation 


proceeding. I am anxious, of course, to give the Respondent every oppor- 


tunity to press his point, and I will overrule the objection of Counsel for 


General Counsel and allow the Respondent to make a brief proffer|of proof 
on this situation that he is discussing with respect to his motion on the 
allegation in paragraph 2(b) of the Complaint . 
It is understood, of course, that Iam doing that over the objection of 
the Counsel for the General Counsel, and to be repetitious Iam reserving 
ruling, at this time, on the motion to amend the Answer to paragraph 2(b) 
of the Complaint. 
* * 
HENRY HEATH 
a witness called by and on behalf of the Respondent, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Henry) State your name, please. A. Henry Heath, 
H-e-a-t-h. 
Q. You might give the reporter your address. A. Business ad- 
dress, 251 Bellbrook Avenue, Xenia, Ohio. 
Q. Mr. Heath, have you made an investigation of whether the Colum- 
bus Farm Bureau Co-Operative Association takes title for its petroleum 
products within or without the State of Ohio? A. Yes I have. 
Q. And when did you make that investigation? A. This morning. 
Q. And what were your findings with respect to that, Mr. Heath? 
A. The Farm Bureau Co-Op Association, Columbus, Ohio does not take 
title to the petroleum products until such time as they are delivered into 
a truck at Lebanon, Ohio. 
Q. And did you know this fact before this morning ? 
Q. Mr. Heath, have you made a break down of sales in 1959 and 
1960? A. Yes, sir. | 
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Q. With respect to sales to farmers for use in their business in 
farming and for their personal use ? A. Yes. 

Q. And how much was for their personal use? A. In 1960 it was — 
what do you construe as personal use ? 

Q. Use not in the business of farming? A. Oh, not in their busi- 
ness of farming. Let me give you a breakdown of some figures that I 
have here for 1960. $1,349,000 was our total sales. Our marketing sales 
was $403,000. Now, is it that part of the other that you want broken down ? 

Q. The sales to the farmers for their personal use, not for the use 
in farming. A. Not for their use in farming ? 

Q. Right, to the farmers. A. About $50,000. 

Q. Ineach year? A. Yes. 

MR. HENRY: That is my proffer of proof, Mr. Hearing Officer. 
I appreciate your allowing me to make it. 

TRIAL EXAMINER: I appreciate your appreciation, but I am here 
to carry out my functions. Do you want to cross-examine ? 

MR. PIGNON: Yes, sir. 

TRIAL EXAMINER: Without waiving your objection to the offer of 
proof you may cross-examine. 

CROSS- EXAMINATION 
Q. (By Mr. Pignon) You stated that approximately $50,000 worth 


of your sales were to farmers, is that correct? A. To farmers and 


non-farmers. 

Q. What are your gross sales — what were your gross sales to 
farmers, both members and non-members of the Association? A. That 
could be at least 85 percent of our total. 

Q. It would be 85 percent $1,349,000, is that right? A. Yes. 

Q. And those were sales to farmers and non-farmers, is that 
correct? A. 85 percent to farmers and members. 

Q. Now, with respect to your petroleum products, I believe you 
testified that you take title from the Columbus Farm Bureau Co-Opera- 
tive, is that correct? A. Yes. 

Q. And they in turn receive the petroleum — how do they receive 
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the petroleum? A. By the bulk, or whatever you call it, pipeline,|at 
Lebanon, Ohio where the Farm Bureau's transports from Columbus are 
loaded, and those transports deliver to us. 

Q. The petroleum products that reach Lebanon, Ohio, do they come 
directly from outside of the State of Ohio? A. I have no knowledge, 
I wouldn't know. 
MR. HENRY: I think we could make that stipulation. I think that 
we did stipulate that the products that come into Lebanon do come from 
outside the State of Ohio. 
Q. (By Mr. Pingon) What arrangements do you have with the 
Columbus Farm Bureau for obtaining petroleum products? A. Just that 
we have a blanket purchase order buying our petroleum products trom 


the Farm Bureau of Columbus. 
Q. You buy through the Farm Bureau in Columbus, is that ¢orrect? 
A. Yes. 
Q. They act as your agent in this matter? A. They are the dealer 


from which we buy our supplies. 
* * * * * 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
Statement of the Case 
Upon a charge filed by Sales Drivers, Sales and Service Local No. 
176, the Charging Party, herein called the Union, against Greene County 
Farm Bureau Co-operative Association, Inc., herein called the Respond- 
ent, the General Counsel issued a complaint alleging that Respondent by 
refusing to bargain with the certified Union on or about November 22, 
1960, and thereafter had engaged in unfair labor practices affecting com- 
merce within the meaning of Section 8(a)(1) and (5) and Section 2(6) and 
(7) of the National Labor Relations Act, herein called the Act. Respond- 
ent filed an answer in which it admitted it was an employer as defined in 
the Act, admitted that its gross volume of all sales exceeded $650,000 
during a representative period with indirect inflow of goods valued in 
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excess of $50,000 originating outside the State of Ohio, admitted that the 
Union requested Respondent to bargain with it as the certified exclusive 
bargaining representative of its employees in a unit found by the Board to 
have been appropriate, and admitted that it had refused to and failed to 
bargain. 

Thereafter, before the hearing, the General Counsel moved for 
findings of fact, conclusions of law and a recommendation to the Board 
that upon the Pleadings, it enter an order requiring Respondent to bar- 
gain in good faith with the Union upon request. 

The case came on to be heard before me in Xenia, Ohio on January 
20, 1961. All parties were represented and given full opportunity to be 
heard, to argue orally and file briefs. Ruling on the General Counsel's 
prehearing motion was reserved for the Board which may conceivably 
wish to reconsider the issues it previously decided on September 13, 1960. 

At the hearing, Respondent moved to amend its answer by denying 
its previous admission respecting the dollar amount and character of its 
business. This motion is now granted, the General Counsel having with- 
drawn objections thereto. 

The official transcript is corrected on page 18 by inserting "No" 
as answer to the question at line 23. 

I. The business of Respondent 

Respondent attempted to offer evidence seeking to show that it is 
not engaged in commerce "within the meaning of the Act." 

On September 13, 1960, the Board found in its Decision and Direc- 
tion of Election in Case No. 9-RC-4139, of which official notice is taken, 
that Respondent sells petroleum products, grain, farm tools and supplies 
and household appliances to farmers, and sells some grain at wholesale. 
Its gross sales in 1959 were in excess of $1,300,00{0] of approximately 
$150,000 were wholesale. During the same period it purchased petroleum 
products valued at approximately $200,000 from a supplier located in * 
Ohio who received the petroleum from outside the State. 


Accordingly the Board held that Respondent is engaged in commerce 


within the meaning of the Act. The Board also found no merit in Respond- 


ent's contention, again raised affirmatively in its answer in the instant 
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case, although not attempted to be litigated before me, that the millworkers 
and truckdrivers included in a unit with the Board determined to be appro- 
priate were exempt as agricultural workers. 

In view of the Board's proceeding with, and findings in, the repre- 
sentation case I declined to take the proffered evidence. So far as a Trial 
f£xaminer is concerned, the Board's commerce findings in a Decision and 
Direction of Election are dispositive. The position of a Trial Examiner 
is merely that of a medium through which issues previously raised may 
again be considered by the Board. 

Respondent then requested and was granted leave to make an offer 
of proof. The offer is attached hereto and marked "Appendix B."| There- 
after the General Counsel requested and was granted leave to make a 
"counter" offer of proof. That offer is also attached hereto and marked 
"Appendix C."' Objections made at the hearing to each offer have |since 
been withdrawn. 

Il. The unfair labor practices 

Upon the basis of the Board's Decision and Direction of Election of 
September 13, 1960, in Case No. 9-RC-4139, I find (a) that Respondent 
is engaged in commerce within the meaning of the Act, (b) that the Union 


is a labor organization within the meaning of the Act and, (c) that|the 


Union has been at all times material herein the exclusive representative 


of all employees in the appropriate unit for purposes of collective bar- 
gaining with respect to rates of pay, wages, hours of employment, or 
other terms and conditions of employment. 
It follows, and I find, that, as admitted in its answer, by refusing 
on or about November 22, 1960, and thereafter, to bargain with the Union 
as such exclusive representative, Respondent has engaged in and is en- 
gaging in an unfair labor practice within the meaning of Section 8(a)(5) of 
the Act. 
By the refusal to bargain Respondent has interfered with, restrained, 
and coerced its employees in the exercise of rights guaranteed in Section 
7 of the Act and has thereby engaged in and is engaging in unfair labor 
practices within the meaning of Section 8(a)(1) of the Act. 
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Ill. The effect of the unfair labor 
practices upon commerce 


The activities of Respondent set forth in Section Il, above, occurring 
in connection with its operations described in Section I, above, have a 
close, intimate and substantial relation to trade, traffic, and commerce 
among the several States and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow thereof. 

Iv. The remedy 

Having found that Respondent has refused to bargain with the repre- 
sentative of its employees in an appropriate unit it will be recommended 
that upon request the Respondent be ordered to bargain with the Union. 

Upon the basis of the foregoing findings of fact and upon the entire 
record in this case and in Case No. 9-RC-4139 I make the following: 

Conclusions of Law 

1. The Union is a labor organization within the meaning of Section 
2(5) of the Act. 

2. The Respondent is an employer within the meaning of Section 
2(2) of the Act. 

3. All mill truckdrivers, mill workers, salesmen-mill workers and 
petroleum truckdrivers employed at Respondent's Xenia and Bowersville, 
Ohio, establishments, excluding all office clerical employees, guards, 
working foremen and all other supervisors as defined in the Act consti- 


tute a unit appropriate for the purposes of collective bargaining within 
the meaning of Section 9(b) of the Act. 
4. On and since September 13, 1960, the Union has been and now is 


the exclusive representative of the employees in the bargaining unit 
described above. 

5. By refusing on or about November 22, 1960, and thereafter to 
bargain with the Union as the exclusive representative of the employees 
in the unit, Respondent has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8(a)(5) of the Act. 

6. By the refusal to bargain Respondent has interfered with, re- 
strained, and coerced its employees in the exercise of rights guaranteed 
in Section 7 of the Act and has thereby engaged in and is engaging in 


19 

unfair labor practices within the meaning of Section 8(a)(1) of the Act. 
7. The aforesaid unfair labor practices are unfair labor practices 
affecting commerce within the meaning of Section 2(6) and (7) of the Act. 
RECOMMENDATIONS 
Upon the basis of the foregoing findings of fact and conclusions of 
law, and upon the entire record in the case, I recommend, 
1. That Respondent,the Greene County Farm Bureau Co-Operative 
Association, Inc., Kenia, Ohio, its officers, agents, successors and 
assigns shall cease and desist from: 
(a) Refusing to bargain collectively with respect to rates of |pay, 


wages, hours of employment, and other terms and conditions of employ- 


ment with Sales Drivers, Sales and Service Local No. 176, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, as the exclusive representative of all its employees in the 
appropriate unit described in paragraph 3 of Conclusions of Law, above; 
(b) in any like or related manner interfering with, restraining, or 
coercing its employees in the exercise of the right to self-organization, 
to form labor organizations, to join or assist the above-named or any 
labor organization, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the 
| 
or to 


; 
refrain from any or all such activities, except to membership in a labor 


purpose of collective bargaining or other mutual aid or protection 


organization as a condition of employment, as authorized in Section 
8(a)(3) of the Act, as amended by the Labor Management Reporting and 
Disclosure Act. 
2. Take the following affirmative action which I find will effectuate 
the policies of the Act: 
(a) Upon request, bargain collectively with Sales Drivers, Sales 
and Service Local No. 176, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, as the exclusive 
representative of the employees in the above-described appropriate unit 
with respect to rates of pay, wages, hours of work, and other terms and 
conditions of employment, and embody in a signed agreement any under-~ 
standing reached; 
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(o) Post at its plant in Xenia, Ohio, the notice attached hereto and 
marked "Appendix A. " Copies of said notice to be furnished by the 
Regional Director for the Ninth Region, shall after being duly signed by 
the Respondent's representative, be posted by it immediately after receipt 
thereof, and be maintained by it for sixty (60) consecutive days thereafter 
in conspicuous places, including all places where notices to its employees 
are customarily posted. Reasonable steps shall be taken by the Respond- 
ent to insure that said notices are not altered, defaced, or covered by any 
other material; 

(c) Notify the Regional Director for the Ninth Region, in writing, 
within twenty (20) days from the date of the receipt of this Intermediate 
Report what steps have been taken to comply herewith. 

I further recommend that, unless within twenty (20) days from the 
date of the receipt of this Intermediate Report, Respondent notifies the 


said Regional Director that it will comply with the foregoing recommenda- 


tions, the Board issue an order requiring the Respondent to take the afore- 
said action. 
Dated at Washington, D. C. 


March 16, 1961. /s/ Stephen S. Bean 
Trial Examiner 


APPENDIX A 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 

of the National Labor Relations Board and to effectuate the policies of 
the National Labor Relations Act, as amended, we hereby notify our 
employees that: 

WE WILL bargain collectively, upon request with SALES 

DRIVERS, SALES AND SERVICE LOCAL NO. 176, INTER- 

NATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 

WAREHOUSEMEN AND HELPERS OF AMERICA, as the exclu- 

sive representative of all mill truckdrivers, mill workers, 


a1 
salesmen-mill workers and petroleum truckdrivers employed 
at our Xenia and Bowersville, Ohio, establishments, excluding 
all office clerical employees, guards, working foremen and all 
other supervisors as defined in the Act. If an understanding is 
reached we will embody it in a signed agreement. 
WE WILL NOT by refusing to bargain or in any like or related 
manner interfere with, restrain or coerce our employees in 
the exercise of any rights guaranteed in Section 7 of the 
National Labor Relations Act. 


| 
GREENE COUNTY FARM BUREAU 
CO-OPERATIVE ASSOCIATION, 
INC. 


(Employer) 


By. 
(Representative) (Title) 


eee 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


APPENDIX B 
HENRY HEATH 
A witness called by and on behalf of the Respondent, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
. (By Mr. Henry) State your name, please. 
. Henry Heath, H-e-a-t-h. 
. You might give the reporter your address. 
. Business address, 251 Bellbrook Avenue, Xenia, Ohio. 


| 
Q. Mr. Heath, have you made an investigation of whether the 


Columbus Farm Bureau Co-Operative Association takes title for its 
petroleum products within or without the State of Ohio. | 


A. Yes I have. 
Q. And when did you make that investigation ? 
A. This morning. 
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Q. And what were your findings with respect to that, Mr. Heath? 

A. The Farm Bureau Co-Op Association, Columbus, Ohio does not 
take title to the petroleum products until such time as they are delivered 
into a truck at Lebanon, Ohio. 

Q. And did you know this fact before this morning? 

A. No. 

Q. Mr. Heath, have you made a break down of sales in 1959 and 
1960? 

A. Yes, sir. 

Q. With respect to sales to farmers for use in their business in 
farming and for their personal use ? 

A. Yes. 

Q. And how much was for their personal use? 

A. In 1960 it was — what do you construe as personal use? 

Q. Use not in the business of farming ? 

A. Oh, not in their business of farming. Let me give you a break- 
down of some figures that I have here for 1960. $1,349,000 was our total 
sales. Our marketing sales was $403,000. Now, it is that part of. the 
other that you want broken down ? 

Q. The sales to the farmers for their personal use, not for the use 
in farming. 

A. Not for their use in farming ? 

. Right, to the farmers. 
. About $50,000. 
. In each year ? 
. Yes. 
MR. HENRY: That is my proffer of proof, Mr. Hearing Officer. 


APPENDIX C 
It is stipulated and agreed by and between the parties hereto that 
now and at all times material to the issues herein: 


The Respondent, a non-profit Ohio corporation having its 


principal office at Xenia, Ohio is a farmers’ cooperative 
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association and is engaged in the marketing of grain and 
processing of seed and feed. The Respondent sells and 
distributes petroleum products, grain, household appliances, 
farm tools and supplies to farmers who ultimately consume 
same in the operation of their farms, and also sells grain at 
wholesale. During the calendar year 1960, which is a repre+ 
sentative period, the Respondent sold and distributed said 
petroleum products, grain, household appliances and farm 
tools and supplies valued in excess of $500,000 directly to 
said farmers, and during the same period, sold and shipped 
at wholesale, grain valued in excess of $50,000 directly to 
The Farm Bureau Co-operative Association, Inc., herein 
called Association, said Association being an Ohio corpora- 
tion engaged in the non-retail sale and distribution of farm 
supplies at Columbus, Ohio. During the past year, said 
Association had a direct inflow of goods and materials in 
interstate commerce of a value in excess of $50,000 which 
were purchased by and shipped to it directly from points 
outside of the State of Ohio. 


132 NLRB No. 139 
DECISION AND ORDER 
On March 16, 1961, Trial Examiner Stephen S. Bean issued his 
Intermediate Report in the above-entitled proceeding, finding that the 
Respondent had engaged in certain unfair labor practices and recommend- 
ing that it cease and desist therefrom and take certain affirmative action, 
as set forth in the copy of the Intermediate Report attached hereto. 
Thereafter, the Respondent filed exceptions to the Intermediate Report 
and a supporting brief. 
Pursuant to the provisions of Section 3(b) of the Act, the Board has 
delegated its powers in connection with this case to a three-member panel. 
The Board has reviewed the rulings of the Trial Examiner made at 


the hearing and finds that no prejudicial error was committed. The 
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rulings are hereby affirmed. The Board has considered the Intermediate 
Report, the exceptions and brief, and the entire record in the case, and 


hereby adopts the findings, conclusions, and recommendations of the Trial 


Examiner eS 


ORDER 
Upon the entire record in this case and pursuant to Section 10(c) of 
the National Labor Relations Act, the National Labor Relations Board 
hereby orders that Respondent, Greene County Farm Bureau Cooperative 
Association, Inc., its officers, agents, successors, and assigns, shall: 
1. Cease and desist from: 

(a) Refusing to bargain collectively concerning rates of pay, 
wages, hours of employment, or other terms or conditions of employment 
with Sales Drivers, Sales and Service Local No. 176, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, as the exclusive representative of all its employees in the 
following appropriate unit: 

All mill truckdrivers, mill workers, salesmen-mill 

workers and petroleum truckdrivers employed at the Xenia 
and Bowersville, Ohio, establishments, excluding all office 
clerical employees, guards, working foremen and all other 
supervisors as defined in the Act. 

(o) In any like or related manner interfering with, restraining 
or coercing its employees in the exercise of their right to self-organization, 


7 


2 Respondent contends that the underlying Decision and Direction ex- 
ceeded the Board's authority in the unit finding and the jurisdiction finding. 
Furthermore, the Respondent would withdraw its previous admissions as 
to jurisdiction, and alleges that it was based on ignorance of the meaning 
of the words "retail" and "nonretail"” as used by the Board. We reject 
these contentions. It is well settled policy the issues as to unit, decided 

in a representation case will not be relitigated in a subsequent refusal-to- 
bargain case. The Texas Pipe Line Company, 129 NLRB No. 84. Further- 
more, the Respondent has not established that there has been any change 
in its business so as to affect the Board's jurisdiction. It has annual gross 
sales in excess of $500,000, and nonretail sales in excess of $50,000 to an 
Ohio corporation which had a direct inflow of goods and materials in inter- 
state commerce of a value in excess of $50,000. See Siemons Mailing 
Service, 122 NLRB 13. 
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to form labor organizations, to join or assist the Sales Drivers, sales 
and Service Local No. 176, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, or any other labor 
organization, to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities for the purpose of collec- 
tive bargaining or other mutual aid or protection, or to refrain from any 
or all of such activities, except to the extent that such right may be 
affected by an agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 8(a)(3) of the Act, 
as modified by the Labor-Management Reporting and Disclosure Act of 
1959. 

2. Take the following affirmative action, which the Board finds will 
effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Sales Drivers, 

Sales and Service Local No. 176, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, as the exclusive 
representative of all employees in the appropriate unit, in respect to rates 
of pay, wages, hours of employment, and other terms or conditions of em- 


ployment, and if an understanding is reached, embody such understanding 
| 


in a signed agreement. 
(b) Post at its plants at Xenia and Bowersville, Ohio, copies 
of the notice attached to the Intermediate Report and marked "Appendix 
an 2/ Copies of said notice, to be furnished by the Regional Direttor for 
the Ninth Region, shall, after having been duly signed by the Respondent, 
be posted by Respondent immediately upon receipt and maintained by it 
for 60 consecutive days thereafter in conspicuous places, including all 
places where notices to employees are customarily posted. Reasonable 
steps shall be taken by the Respondent to insure that such notices)are not 


altered, defaced, or covered by any other material. 


2, This notice shall be amended by substituting for the words "The 
Recommendations of a Trial Examiner" the words "A Decision and Order." 
In the event that this Order is enforced by a decree of the United States 
Court of Appeals, there shall be substituted for the words "Pursuant to a 
Decision and Order" the words "Pursuant to a Decree of the United States 
Court of Appeals, Enforcing an Order." 
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(c) Notify the Regional Director for the Ninth Region, in 
writing, within 10 days from the date of this Decision and Order, what 
steps it has taken to comply herewith. 
Dated, Washington, D. C., August 31, 1961 


Frank W. McCulloch, Chairman 
Philip Ray Rodgers, Member 
Boyd Leedom, Member 
(SEAL) NATIONAL LABOR RELATIONS BOARD 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Ninth Region 


In the Matter of: 


GREENE COUNTY FARM BUREAU CO-OPERATIVE 
ASSOCIATION, INC. 


Employer 


and : Case No. 


SALES DRIVERS, SALES AND SERVICE LOCAL 9-RC-4189 


NO. 176, AFFILIATED WITH INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


Petitioner 


Greene County Courthouse, 
Xenia, Ohio 
July 26, 1960 


Pursuant to notice, the above entitled matter came on for hearing 
at 11:00 o'clock a.m. 
BEFORE: 

Vv. H. SMITH, Hearing Officer. 
APPEARANCES: 


JOHN O. HENRY, ESQ., Estabrook, Finn and McKee, 
Holman Building, Dayton 2, 
Ohio, on behalf of the 
Employer. 
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RAY E. SCHMIDT, ESQ., 914 Winters Bank Building, 
Dayton 2, Ohio, on behalf of the 
Petitioner. 


DICK LOY, Business Representative and 
Secretary-Treasurer of the 
Petitioner, on behalf of the 
Petitioner. 


* 
PROCEEDINGS 
* * * | 


| 
(Thereupon, Board's Exhibits 1-A 
through 1-D having been previously 
marked for identification were received 
in evidence.) 


* * * * * 

MR. HENRY: Deferring for 2 moment the jurisdictional statement, 
let's first make a statement with respect to the appropriate bargaining 
unit. 

The Employer here believes that the appropriate bargaining unit 
would include all of the mill workers located at the Employer's ore ree 
in Xenia, Ohio, and all of the mill workers located at the employer's 
operation in Bowersville, Ohio, both of which are contained under |the 
separate, same corporate entity and are separated by a distance of six- 


teen miles. The operations are also identical in character.| 


Included in the mill workers at Xenia and at Bowersville, Ohio, the 
Employer intends to include by that statement the foreman in both  loca- 
tions. The working foreman's name in Xenia is Mr. Delmer Johnson. 
The working foreman's name in Bowersville is Mr. Elmore Reed] 

The Employer feels too that the appropriate unit with respect to 
truckdrivers should include all the truckdrivers at Xenia and all the 
truckdrivers at Bowersville. | 

The Employer further believes that with respect to the mill workers’ 
unit, a man who spends part of his time as a salesman and part of his time 
as a mill worker by the name of Miron Williamson should be included as 
part of that unit. 

The Employer, however, does not agree that this petitioning union 

| 
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should represent both truckdrivers and mill workers if they do not appro- 
priately belong in the ‘game unit. Therefore, we will put in testimony to 
show that the unit, the appropriate unit, for this petitioner is only the 
truckdrivers. 

However, if the Board ultimately determines that the two units should 
be combined as an appropriate unit, then we have made a statement as to 
which of the mill workers should be included, which people should be in- 
cluded in the mill workers’ unit. 

With respect to the jurisdictional — 

MR. SCHMIDT: Could I interrupt at this point? You have stated in 
an off-the-record discussion that in your understanding of the appropriate- 
ness of the unit there are thirteen employees, is that correct? 

MR. HENRY: If the whole unit is taken up. We think that the two 
units should be segregated, six and seven, but if the Board ultimately 
determines that both mill workers and truckdrivers should be included in 
the unit, then there would be thirteen. 

MR. SCHMIDT: Okay. I see. 

MR. HENRY: Now, with respect to the jurisdictional problem. The 
employer here believes that he is exempt, or his employees are exempt, 
as agricultural laborers under the NLRA, which specifically exempts from 
employee status any individual employee who is an agricultural laborer. 

* * * * * 

HEARING OFFICER. * * * Mr. Henry, would you concisely state 
what you would consider an appropriate unit? 

MR. HENRY: The truckdrivers, six truckdrivers. 

HEARING OFFICER: At Bowersville ? 

MR. HENRY: Including Bowersville and Xenia. Three at Xenia and 
three at Bowersville, mill truckdrivers. Let me put it that way. Mill 
truckdrivers. 

HEARING OFFICER: And you would not consider the mill workers 
at both places included with them as an appropriate unit, am I correct? 

MR. HENRY: That is right, but if the Board determines that it is 


not an appropriate unit, we want to make it apparent that included in that 


29 
unit should be three other people, that is the two working foremen and the 


part time mill worker-salesman. 
* * * 


HENRY N. HEATH 
a witness called by and on behalf of the Employer, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Henry: 
Q. Mr. Heath, will you state your position, please? A. Iam the 
general manager and assistant treasurer of the Employer. 
* * * * * 
Q. You therefore have over-all supervision? A. Over-all super- 
vision. 
Q. Does this include both Xenia and Bowersville? A. Both, 
Q. Mr. Heath, who is directly under you as supervisor of operations 
at both Bowersville and Xenia? A. At Bowersville and Xenia, Cecil 
Huston. 
Q. Now Mr. Heath, will you tell us, please, who are the — what 
operations are performed at the mills at both Bowersville and Kenia? 
A. The nature of our operation ? 
Q. Yes. A. We are a, you might say, retail, a marketing and a 
servicing organization. We have a retail business of farm products, farm 
supplied. We have a marketing service in that we buy farm products from 
producers and in turn sell that. We have a service function in that we do 
work such as custom seat cleaning, treating, grinding, mixing, processing, 
service work. 
Q. Do you at both operations have what are known as mill workers ? 
A. Yes, sir. . 
Q. And is their work substantially the same at both operations ? 
A. Very similar. 
Q. The same in fact? A. The same. 
Q. Do you have mill truckdrivers at both operations ? A. Yes. 
Q. Is their work substantially the same ? A. Yes, sir. 
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Q. Now, can you tell me the duties of the mill workers at each 
operation? A. The mill workers at each operation are responsible for 
operating the mill machinery, the equipment at each respective place. 

They assist in loading and unloading trucks of grain, feed materials, 
they grind and mix. They bag feed, they do warehousing work and some 
other miscellaneous things that might come about because of necessity. 

Q. Where do these men spend most of their time? A. In the mill 
itself and the warehouse. 

Q. About what percentage of their time is spent there? A. Ninety- 
five percent or more. 

Q. Are there working supervisors? A. One at each place. 

Q. And can you tell me the names of the working supervisor of the 
two places? A. The supervisor at Xenia is Delmer Johnson; at Bowers- 
ville is Elmore Reed. 

Q. Can you tell me their duties ? A. They are working supervisors. 
They are responsible for the operation of each respective place. They 
have charge of delegating trucks, seeing that customers are taken care of 


properly. They assist in working mill machinery. They assist in doing 


warehouse work. 

Q. They also load and unload from time to time? A. Yes, sir. 

Q. Are the facilities that they use the same as the facilities used 
by the other mill workers ? A. Yes. 

Q. Can you tell me what their responsibilities are with respect to 
hiring and firing? A. Their responsibilities are only as far as recom- 
mendations are concerned. Mr. Huston has the final authority in hiring 
and firing of people. 

Q. Or yourself? A. Myself. 

Q. You have that authority? A. Yes. 

Q. And Mr. Huston has that authority? A. Yes. 

Q. But neither of the working supervisors. A. No. 

Q. Can they effectively recommend the hiring and firing? Can they 
effectively recommend the hiring and firing of workers, and by that I 
mean, can they — is their recommendation binding upon their supervisor, 
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or does he make an independent judgment? A. If you mean that their 
recommendations are absolutely binding, no. 

Q. Do the mill workers ever drive trucks? A. Only in times of 
emergency, where there is sickness or a special reason. 
Q. Do you require that the mill workers have a chauffeur's license? 
A. No. 
Q. Now, directing your attention to the truckdrivers at Bowersville 
and Xenia, will you please tell me their duties? A. Their duties are to 
first of all be responsible for their truck, the operation of the truck itself, 
to load and unload trucks both on the premises and at the premises of 
patrons; warehouse work when it is necessary. We require our truck- 
drivers to pick up and deliver merchandise from various sources of our 
material, such as manufacturing plants of fertilizer, feed, that type of 
thing. 
Q. What percentage of the time of the truckdrivers is spent|in the 
plant, do you know? A. At the plant? 
Q. At the mill. A. Very small percentage. 
Q. Are they mostly out driving their trucks? A. Mostly out 
driving, yes. 
Q. Are they required to have a chauffeur's license ? A. Yes. 
Q. Who supervises the truckdrivers? A. The working for¢men. 
Q. Mr. Johnson and Mr. Reed both? A. Right. 


Q. And who supervises — and is Mr. Huston also over the truck- 


drivers? Is hea general supervisor over everything? A. Yes. 
Q. Are the truckdrivers and the mill workers both hourly paid em- 
ployees? A. Yes, sir. 
Q. Now Mr. Heath, directing your attention to this salesman-mill 
worker whom you referred to before, can you tell me what his duties are? 
A. He is charged with strictly sales work. He reports in at the Office, 
and this applies only to the Xenia operation and not the Bowersville oper- 
ation. He reports in there on five days a week from Monday through Fri- 
day. He works in the field on strictly a selling job, strictly sales. 
Q. when he is out in the field? A. When he is out in the field. 
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But on Saturday mornings as a rule, and it is mostly the case, on Satur- 


day mornings he does help in the mill, warehouse. 

Q. Does he do the same work in the mill as the other mill workers 
do? A. Yes. 

Q. When you say helping in the mill, is he doing the same work as 
they are? A. When he is required to work in the mill, he is doing the 
same work as the other mill workers. 

Q. And does he work in the mill almost every Saturday? A. Almost 
every Saturday. 

Q. Does he work in the mill other than Saturdays? A. Not unless 

it were an extreme necessity of some kind, illness or shortage. 

Q. And in the case of illness, shortage or extreme necessity, does 
he work in the mill?' A. Yes. Right now we are in wheat harvest time, 
seasonal thing right at this time. He will help out in the mill. 

Q. When working in the mills, is there any difference in the work- 
ing conditions between himself and the other mill workers? A. The 
salesman you are referring to? 

Q. Yes, when he is working in the mill. A. No. 

Q. Now Mr. Heath, directing your attention to the corporation 
known as the Greene County Farm Bureau Co-Operative Association, 
I-n-c., can you tell me what kind of corporation that is? A. Well, itis 
a corporation that is chartered in Ohio, a non-profit organization, It was 
chartered in 1934. Its capital structure consists of Class A common, 
Class B common, preferred stock. The Class A common shareholders 
are the voting members, and shares of Class A common are restricted 
to farm owners or operators. You must own, operate a farm in order to 
be eligible to hold Class A common. 

Q. In other words you must be a farmer ? A. Right. 

Q. Will you tell me with respect to this mill operation, will you 
kindly tell me how the farmers look upon this operation ? 

MR. SCHMIDT: Oh, now, I don't think it is material at this point, 
Mr. Hearing Officer, how the farmers look at it. 

HEARING OFFICER: If that is in the form of an objection, I will 


sustain it, because it calls for a conclusion on the part of the witness. 
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MR. SCHMIDT: It is in the form of an objection. 
MR. HENRY: Exceptions, I suppose are noted as a regular course? 
HEARING OFFICER: Right. 
By Mr. Henry: 
Q. Mr. Heath, have you knowledge of farming? First of all, do you 
know farming? A. Yes. 
Q. Have you been associated with farming for a long time? A. I 
have been with the organization for nearly twenty years. 
Q. Has that brought you in close association with farmers and farm- 
ing? A. Right. 
Q. Do you know whether a mill operation is a farming operation? 
MR. SCHMIDT: I object, Mr. Hearing Officer. 
HEARING OFFICER: Sustained. 
By Mr. Henry: 


Q. Is a mill operation ever performed ona farm? A. Yes, sir. 


Q. Are there farmers in the Greene County who have mill opera- 


tions on their farms ? 
MR. SCHMIDT: I object as to the materiality of the evidence. 
HEARING OFFICER: Well, I will let it in for what it may be worth. 
THE WITNESS: Yes, there are numerous farmers that have the 
same operation exactly as we have in our mills. | 
By Mr. Henry: | 
Q. Would you tell me, please, what area your mills service? 
A. Greene County with possibly a very few exceptions where we might 
just go over the county line into — let's see. Bowersville is right close 
to the Clinton County line. We might have occasion on a rare instance of 
going across a county line servicing a customer that lives in Clinton 
County, for example. We might have an occasion where the Xenia branch 
would service a customer that is over the line in Warren. But with few 
exceptions it is limited to Greene County. | 
Q. Does your operation ever carry you out of state? A.) No. 
Q. Directing your attention again to the mill services you perform 
for your patrons, will you kindly describe particularly now what you do 
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for them? A. What we do for the patron? 

Q. Yes. A. You say our mill service? 

Q. Yes, your mill service. A. Mill service to a patron consists of 
either an employee of ours or the patron himself bringing in grain or feed 
supplies to either of our mills. We in turn process that in some manner, 
such as grinding or mixing, putting it in a form that is either storable on 
our premises for later use or is returned to the farm for consumption 
either by, again, our employee or by the patron himself. That is as far 
as mill service is concerned with a feed program. We also have a mill 
service, as I mentioned before, in marketing. Our mill performs this: 

A patron either brings it in his own truck or an employee of ours will 
bring in grain that is produced by a farmer, bring it in tous. It is either 
sold to us, and we in turn sell it to a grain buyer of some sort, that is 
marketing, or the grain is stored for either future use or future sale. 
That about consists of it. 

Q. In selling your products, whom do you sell to, in selling these 
stored grain products? A. The stored products we will either sell to 


another patron, another farmer in the county, or another mill buyer or 


grain buyer, and in our case we are selling only to the Farm Bureau Co- 


Operative Association, Incorporated, in Columbus. 

Q. Are you selling to anybody else ? A. We have the right to sell. 
At the moment we are not selling to anyone else. 

Q. Has that been true for some time that you haven't sold to any- 
body else but Farm Bureau in Columbus ? A. Yes. 

HEARING OFFICER: Excuse me. What is the name of the bureau 
in Columbus ? 

THE WITNESS: The Farm Bureau Co-Operative Association in 
Columbus, Ohio. 

By Mr. Henry: 

Q. Now Mr. Heath, directing your attention again to the corporate 
entity, does it qualify as a Farm Bureau Co-Operative Association under 
Section 101 of the Internal Revenue Guide? A. Yes, sir. 

HEARING OFFICER: For the record, what is that? 
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MR. HENRY: That is a special income — is this for the record or 

off the record? | 
HEARING OFFICER: For the record. 

MR. HENRY: All right, on the record. That is the Internal Revenue 

Code with respect to the Farm Bureau Co-Operative Association providing 
them certain tax advantages, tax exemptions with respect to dividends paid 
to their shareholders. 
MR. SCHMIDT: Mr. Hearing Officer, I would at this time like to 
object to that question and ask that the answer be stricken on the basis 


that it is not material to this hearing, and use as my basis for objection, 


the identical question was asked in the recent Board hearing, to wit, 

Columbiana Seed Company, 119 NLRB Number 66. | 
HEARING OFFICER: Would you like to be heard on the motion ? 
MR. HENRY: Yes. I think the question is particularly appropriate 

here because as we both know, the Act does not provide a definition of the 


employees covered under the agricultural exemption. It does not provide 


a specific definition. We are arguing there is no jurisdiction here. We 
must look several places for your definitions. We believe this jis one 
place we can look. 
HEARING OFFICER: Would you wish to be heard further, Mr. 
Schmidt ? 
MR. SCHMIDT: Well, in the Columbiana Seed Company case the 
Board hearing officer held as immaterial the employer's offer of proof 
concerning the ruling of the United States Treasury Department, and in 
that particular case also the Illinois Department of Labor and because we 
are concerned here with the distinction or determination of the agricultural 
laborers and not necessarily the management of the corporation. There- 
fore I feel that that answer should be stricken. 
HEARING OFFICER: Do you have anything further ? 
MR. HENRY: Not at this point. We would except, of course, if it is 
stricken, but at this point I have nothing further than that. 
HEARING OFFICER: The motion to strike is granted. 
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By Mr. Henry: 

Q. Now Mr. Heath, directing your attention again to your storage 
of farm products on your premises, do farmers also store farm products 
on their premises? A. Yes. 

Q. It is a common thing? A. Yes. 

HEARING OFFICER: What is the materiality of this? 

MR. HENRY: The materiality of this is that we are going to claim 
that there is an agricultural exemption here. We are an extension only of 
the farmer, and that as such, our workers, our employees should be 
excepted. The legal statute says, "An employee of the farmer." That is 


the materiality. Iam sure there are cases. We are making a record to 


show that the work we do with respect to this group of employees is only 


farm work and strictly farm work. 

HEARING OFFICER: I will let it in for what it is worth. 
By Mr. Henry: 

Q. Iam not sure whether I asked this question, so I am going to 
ask it again. Are your stockholders all farmers? A. All of our Class A 
common stockholders are farmers. 

MR. HENRY: All right. I think that is all I have. 

CROSS EXAMINATION 
By Mr. Schmidt: 
* * * * * 

Q. What was your amount of purchases from points outside the 
State of Ohio in 1959? A. As] listed here, approximately $2,000.00, 
which would be liberal. 

Q. And what were some of the items you purchased from outside 
of the State of Ohio? A. Wagon beds was one. Of course, things that we 
purchase from within the state, if they may come from out of the state, it 
is beyond our control. I have no knowledge. 

Q. Yes. We will go ahead with the answer to the question. Pur- 
chase of wagon beds. Anything else? A. Things we buy directly from 
out of state ? 

Q. Yes, wagon beds and what else? A. Certain hardware items 
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like fence controllers, wrenches. 
Q. What else? A. Garden supplies, things mostly of hard goods. 
* * * * * 
Q. Iam referring now, Mr. Heath — you buy all of your seed from 
from out of state, don't you? A. No, sir. 
Q. You buy a large percentage of it from Fort Wayne, do|you not? 

A. No, sir. 

Q. You buy no seed from Fort Wayne? A. No, sir. 
Q. Let me rephrase my question then, Mr. Heath. Your seed comes 

from out of state, is that true? A. I don't know. We have no control of 
where it comes from. 
Q. Where does your clover seed come from? A. We order it from 
the Farm Bureau in Columbus. 
Q. Where is it shipped from? A. That is up to them. I don't know 


where it comes from. 
Q. Isn't it true that a lot of your seed comes from Fort Wayne ? 


A. I think some of it does. 
Q. Do you have any idea as to the dollar volume of that?) A. No. 
 Q. Would it be ten thousand, fifteen thousand, seventy thousand, 
one hundred thousand? A. I can tell you how much seed we purchase 
from the Farm Bureau in Columbus. 
Q. All right, do that, sir. A. It would be approximately $30,000.00 
a year. 
Q. Do they ship to you by railroad car is it? A. There again, we 
have no choice. 
Q. It isn't a question of choice. How is it shipped to you, Mr. 
Heath, that is alll am asking. A. I think as a rule it comes by motor 
transport. 
Q. Motor transport? A. Yes. 
Q. And you have no idea where it comes from ? A. As I say, some 
of it has come from Fort Wayne. That, I believe is where it is bagged. 
Now, where the seed itself comes from, I haven't the slightest |idea. 
Q. Isee. What percentage of this $30,000.00 comes from Fort 
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Wayne? A. I couldn't truthfully say. 

Q. Approximately, Mr. Heath, is all I am asking. A. I would say 
half of it. 

Q. Where does the other half come from? A. We get some from 
Cincinnati. 

* * * * * 

HEARING OFFICER: Now, may I interject at this point? Did I 
understand that all of this $30,000.00 of seed that you buy, the consignor 
is the Columbus Farm Bureau? 

THE WITNESS: Right. 

By Mr. Schmidt: 

Q. And you have no idea, is that your testimony, Mr. Heath, as to 
where the grain comes from into Cincinnati ? A. Ihave no idea where it 
comes from to get to Cincinnati. Neither do I know where the grain comes 
from when it gets into Fort Wayne. 

Q. Let me rephrase the question, Mr. Heath. Where the bags — 


where the grain is bagged, do you have any idea where it is bagged? 


A. Seed corn, the seed we get from Cincinnati, that is processed and it 
is bagged in Cincinnati. 

Q. Isee. All right. And the grain is bagged before it gets to Cin- 
cinnati? A. That I don't know. 

Q. You also buy your Diamond Crystal Salt, don't you, from out of 

state? A. The salesman is in Springfield. We truck some salt. It 
comes from a plant '— I can't tell you exactly where it is, but it is up — 

Q. Minnesota? A. No, no. It's in Ohio. It's up around Akron, up 
in there somewhere. 

Q. What is the dollar volume of salt that you purchased in 1959, 
please? A. I don't have that available. 

Q. Can you give me an approximate.figure? Is it ten thousand, 
twenty thousand, thirty thousand? A. It would be approximately not over 
five thousand, I don't believe. 

Q. Is that purchased through the Farm Bureau Co-Operative Asso- 
ciation in Columbus? A. The charge to us — we give the order directly 
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to the salt salesman, but the billing is done through the Farm Bureau in 
Columbus. 

Q. I think we can agree that that salt would initiate outside of the 
State of Ohio, isn't that correct? A. I couldn't answer that. I don't know. 
Q. They don't mine salt in Akron, do they ? 
MR. HENRY: I object sincerely to this. I think we are getting out 
of line. 
MR. SCHMIDT: I will withdraw the question, Mr. Hearing Officer. 
By Mr. Schmidt: 
Q. What other items do you purchase through the Farm Bureau Co- 
Operative Association in Columbus? You mentioned grain and salt. How 
about some of the other items? A. Feed. 
Q. Where does the feed come from? A. We have a feed 'manufac- 
turing plant in Springfield. 
Q. You mean by "we" the Farm Bureau Co-Operative Association 
hasa— A. Yes, sir. 
Q. Is that operated by the Farm Bureau Co-Operative Association, 


the parent organization? A. It is not the parent organization, what you 


usually think of the term parent, because we have — 
Q. By that I mean, is it a subsidiary of the Farm Bureau Associa- 
tion? A. No. We are not a subsidiary. | 
Q. Is that a corporation in Springfield you are talking about ? 
A. The Springfield plant is a branch operation of the association in 
Columbus. 
HEARING OFFICER: And what was the amount of that grain, 
please ? 
THE WITNESS: Well, I only mentioned one commodity that we 
bought. The answer to his question was "Feed." 
By Mr. Schmidt: 
Q. What was the amount? A. The amount. I would judge some- 
where around $150,000.00. Those are pure estimates. I don't have those 


figures at hand. | 
Q. Have you any idea at all, Mr. Heath, where the ingredients for 
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that feed come from? A. No, sir. 

Q. You don't know whether it came from out of the State of Ohio or 
not? A. I have no control of it. 

Q. It isn't a question of whether you have control. Do you have 
any knowledge of where the ingredients come from? A. No. 

Q. None whatever ? 

HEARING OFFICER: Excuse me. You stated that the Springfield 
Co-Op was a subsidiary of the Columbus — 

THE WITNESS: It is not a subsidiary. It is a branch operation of 
the corporation in Columbus. 
By Mr. Schmidt: 

Q. What else do you buy through the Farm Bureau Co-Operative 
Association of Ohio, Mr. Heath? A. Petroleum products. 

Q. What are your purchases during the year 1959 for petroleum 

products? A. I can tell you in gallons better than I could dollars. 
It would run somewhere around 1,900,000 gallons. 

Q. Have you any conception at all what that would be in dollars? 
A. Somewhere around $200,000.00 — $250,000.00. 

Q. Have you any idea where the petroleum products originate ? 
A. We get our petroleum products from a terminus of a pipeline in 
Lebanon, Ohio. 

Q. Lebanon, Ohio? A. Right. 

Q. Who do they purchase it from there, Texaco, Sohio? A. I 
couldn't tell you. 

Q. They purchase it from a petroleum company, Ipresume. A. I 
presume so, but I do not know who. 

Q. Do you have any idea which one? A. No, sir. 

Q. Any other products you buy through the Farm Bureau Associa- 
tion in Columbus, Ohio? A. Appliances, hard goods. 

Q. Are those the hard goods you mentioned before, garden supplies, 
wagon beds and so forth? A. We buy some through the Farm Bureau. 


It is not the same ones I referred to, no, sir. 


Q. What did you mean by appliances then in this case 2 
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A. Refrigerators, freezers. 
HEARING OFFICER: What is the amount of that again? | 
THE WITNESS: The amount of those items, I would judge, would be 
around eighty thousand a year. 
By Mr. Schmidt: 
* * * * * 
Q. I think the report that your counsel showed to me a few minutes 
ago that was submitted to the Ninth Region National office in faply toa 
request they had made upon you was that your sales for the year 1959 was. 
over $1,000,000.00, is that correct? A. One million three hundred 
thousand. 
Q. And you testified on your direct examination that you do sell to 
grain buyers? A. Yes. 
Q. Is that correct? A. Yes. 
Q. Are any of those grain buyers from out of state? A. |No, sir. 
Q. They are all in the state? A. We are confining all of our grain 
sales to the Farm Bureau in Columbus. 
Q. Are any of the sales to persons possibly in the State of Ohio but 
where the ultimate designation of the merchandise would go outside of © 
the State of Ohio to a broker or something like that? A. No, sir. 
* * * * * 
Q. Mr. Heath, you have indicated that the name of your corporation 
here in Xenia is the Greene County Farm Bureau Co-Operative Associa- 
tion, Inc., is that correct? A. That is correct. 
Q. And you are employed by that entity, is that correct?) A. That 
is correct. 
Q. And the employees that you discussed on direct examination- 
are employed by this business entity, is that correct? A. That is correct. 
Q. And the work is done in the mills in and about the peemusee on 


Bellbrook Avenue and in Bowersville, is that correct? A. Yes, sir. 


Q. Would you describe just briefly your operation here in Xenia, 


Ohio, on Bellbrook Avenue? By that I mean, you have a mill out there 
where you receive feed and so forth, is that correct? A. Yes} sir. 
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Q. Sales room? A. Yes. 


Q. And you have where the trucks come in and park who operate 


out of this area or out of this operation, is that right? A. That is correct. 


Q. And do you have the same thing down in Bowersville, Mr. Heath? 
A. Except we don't have a separate retail unit in Bowersville as we do in 
Xenia. 

Q. The retail is out of Xenia? A. It is in a separate building in 
Xenia. We have no petroleum bulk:plant in Bowersville. It is all contained 
in Xenia. 

Q. Isee. The petroleum bulk plant is on Bellbrook, is that right? 
A. Yes, sir. 

Q. And you have how many truckdrivers hauling petroleum products ? 
A. We have three trucks. 

Q. Three trucks and three truckdrivers then, I suppose? A. That's 
right. 

Q. Your employees, Mr. Heath, check in every morning, do they ? 
A. We use no timeclock. 

Q. You use a time card then, is that it? A. No, sir. 

Q. How do you keep a record of their time? A. The working fore- 
man turns in a time sheet. He merely writes it down. There is no 
mechanized me thod of keeping time. 

Q. By working foreman, you mean Mr. — A. Johnson and Reed. 

* * * * * 

Q. They all report in for the Xenia, Ohio, operations right out here 
at Bellbrook Avenue, is that correct? That includes your petroleum 

truckdrivers and your truckdrivers who handle the grain or haul 
grain, is that correct? A. They do not report in at the same place. 
There is no connection between the petroleum truckdrivers and the truck- 
drivers in question here in this petition. 

Q. Isee. Where do the petroleum truckdrivers check in, Mr. 
Heath? A. They check in our office building. 

Q. At the office building? A. Yes. 


Q. Which is in close proximity to your mill on Bellbrook Avenue ? 
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A. I would judge, oh, a hundred yards away, something like that} 
* * * * * 
Q. You testified, Mr. Heath, that petroleum drivers report in each 
morning to the office on Bellbrook Avenue, is that right? A. That 
is correct. 
Q. Whereas your truckdrivers who handle or haul the grain around 
and the mill hands who operate out of Bellbrook report to the mill? 
A. Correct. 
Q. To be checked in by Mr. Johnson, is that right ? 
HEARING OFFICER: Excuse me a moment. These three |truck- 
drivers that you mentioned, does that include both the mill drivers and 
the petroleum drivers ? 
THE WITNESS: No, it does not include petroleum. 
HEARING OFFICER: There are three mill and how many petroleum ? 
THE WITNESS: There are three petroleum driver-salesmen. 
HEARING OFFICER: And how many mill workers out of Xenia? 
THE WITNESS: At Xenia there are, including the working foreman, 
there are three. 
HEARING OFFICER: All right. 


MR. HENRY: Interrupting a moment, will you recount there, be- 
| 


cause I am not sure that is right. 
THE WITNESS: Could we clarify the thirteen we mentioned? 
MR. SCHMIDT: Yes, break it down. 
THE WITNESS: We have of the thirteen that Mr. Schmidt| mentioned 
previously — or Mr. Henry, I mean. There are three truckdrivers 
at Xenia, three truckdrivers at Bowersville. There are two mill workers 
at Xenia, two at Bowersville. There is one working foreman at Xenia — 
HEARING OFFICER: Excuse me, you are going a little too fast. 
THE WITNESS: Two mill workers at Xenia, two mill workers at 
Bowersville, one working foreman at Xenia, one at Bowersville, and this 
salesman part time mill worker at Xenia. I think you will find that adds 
to thirteen. 
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By Mr. Schmidt: 
Q. Plus the three petroleum truckdrivers out of Xenia? A. We 
have not included them, yes. 
Q. These three tank truck operators are employed also by the 
employer herein, is that correct? A. Correct. 
Q. And I assume it is their duties to go around to the various farms 


to sell fuel oil, is that right? A. Fuel Oil, gasoline, oil, grease. 


Q. They load up right there at your plant on Bellbrook Avenue here 
in Xenia, Ohio? A. Yes. 


Q. And they leave in the morning and return in the evening, I 


assume, is that right? A. Yes. 

Q. And their supervisor is Mr. Johnson also, is it? A. No, sir. 

Q. Who is their supervisor? A. Clark Starr. 

Q. Who? A. Clark Starr. S-t-a-r-r. 

HEARING OFFICER: That is at Bowersville? 

THE WITNESS: That is at Xenia. 

By Mr. Schmidt: 

Q. Now Mr. Heath, you testified that the mill workers, I suppose 
both at Bowersville and here in Xenia, Ohio, are engaged in operating the 
machinery and the warehousing of grain, feed and so forth, and help load 
the trucks, is that correct? A. That is correct. 

Q. Along with the truckdrivers, and that occasionally they may 
drive a truck around the yard to pull it under a chute or something like 
that? A. There is a possibility. 

Q. And that occasionally, too, I suppose, the truckdrivers may 
help out in the warehouse, is that right? A. Yes. 

Q. And what about your so-called fringe benefits, Mr. Heath? Do 
you have a health and welfare plan of any type? A. Yes, sir. 

Q. May Iask, generally what is it? Is it a hospital plan? 

* * * * * 
A. We have a hospitalization insurance plan. 
Q. And any other kind? A. And a retirement plan. 
Q. Hospitalization and retirement? A. That's right. 
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Q. Any other type along that line? Life insurance? A. Life in- 
surance, vacation. 
Q. Allright. That's all right. Then you say you have a vacation 
plan, is that right? A. That's right. 
Q. And a holiday plan, I suppose ? A. Holiday, sick leave. 
Q. Holiday and sick leave, you say? A. Right. 
Q. What are some of your other fringe benefits that you have for 
your employees, Mr. Heath? A. That about all covers it. 
Q. And these fringe benefits that you have enumerated cover all of 
your employees that we have been discussing here? A. All of them. 
Q. That would include your mill hands and your truckdrivers who 
haul grain, is that right? A. Yes, within the requirements of = 


Q. Of the various policies? A. Of the various plans. 


Q. And it also covers your tank truck drivers, I assume ? 
A. That's right. | 
Q. Do you operate on what, a six-day work week, Mr. Heath? 


A. Five and a half. | 
Q. Five anda half days. Saturday morning until noon, I suppose ? 
A. Right. 
Q. Does that work week apply to the tank truckdrivers?!A. Yes. 
Q. Now, generally speaking, Mr. Heath, like you have said, mill 
truckdrivers will load up with grain and take it out to the various farmers 
and maybe bring this grain from the various farmers in, is that correct? 
A. That's right. 
Q. Whereas the tank truckdrivers will load up with this grease, 
gas and fuel oil and take it out, is that right? A. That's right. 
Q. And fill the various tanks of the various farmers, is that right? 
A. Right. 
Q. They are paid, I suppose, on a commission basis, is that right? 
A. Those three truckdrivers are. 
* * * * * 
Q. Discussing for a moment, Mr. Heath, your man you have called 
Williamson, who is the salesman, is that his classification? A. He is a 


field man. 
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Q. Field man. By that you mean he goes out and sells items to the 
farmers and others? A. Things that we sell within those two mills or 
within the feed and grain business. 

Q. What type of car or vehicle does he drive? A. He uses his own 
personal pleasure car. 

Q. Is he paid separate for that? A. He is paid mileage. 

Q. You say he spends five days a week doing that? A. Yes, sir. 

Q. And then perhaps on some Saturday mornings he will work in 
the mill? A. Most Saturday mornings. 

Q. Most Saturday mornings. Is he paid a commission, Mr. Heath? 
A. No, flat salary. 

Q. Flat salary. Your mill people, I suppose, are paid hourly, are 
they not? A. Hourly, correct. 

Q. When he works in the mill on Saturday mornings, how is he 
paid? A. That is a part of his regular salary. 

Q. That is all part of his employment contract? A. Right. 

Q. Who is his supervisor, Mr. — A. Cecil Huston. 

Q. He isn't through this other line of authority of Johnson and 


Reed? He is directly under Huston, is that right? A. Correct. 


* * * * * 


REDIRECT EXAMINATION 


By Mr. Henry: 

Q. Directing your attention first of all to Mr. Williamson, whom 
you have just discussed, when he works in the mill on Saturdays, is he 
under Mr. — does he work under the direction of Mr. Huston or does he 
work with and under the direction of Mr. Johnson? A. If Mr. Huston 
would be in Xenia at the time, he would be under Mr. Huston's super- 
vision. If Mr. Huston does not happen to be in Xenia, he would probably 
be under the supervision of Mr. Johnson. 

Q. All right. Now, directing your attention now to Mr. Johnson's 
duties with respect to granting days off, does he do this himself, or does 
he recommend or report to Mr. Huston the request? A. He merely 
recommends and reports requests to Huston. Johnson does not make 


any decisions in that regard. 
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Q. And who approves that? A. Mr. Huston. 
Q. And is the same thing true with respect to Mr. Reed in Bowers- 
ville? Is that the way he would go about it? A. Yes. 


Q. With respect to disciplining mill workers or any people who 
| 


come under Messrs. Johnson and Reed's jurisdiction, do they discipline 
them or do they report infractions to Mr. Huston who determines the 
discipline? A. What do you mean by discipline? 
Q. Let's say drinking on the premises. Let's hope that none of 
them have been. Does he report to Mr. Huston? A. He has no final 
authority to fire them, neither Johnson or Reed. He would report to Mr. 
Huston. | 
Q. Let's talk about the wages for a while. Your mill workers are 
paid on an hourly basis? A. That is correct. 
Q. Are your mill truckdrivers paid on an hourly basis? |A. Yes. 
Q. Are your petroleum truckdrivers paid on an hourly basis ? 
A. No. 
Q. Do your petroleum truckdrivers do any selling? A. That is 
their responsibility, sales. 
Q. Are they what would be classified as sales tank truckdrivers ? 
A. Definitely. 
Q. Do your mill truckdrivers do any selling? A. No, it is nota 
primary responsibility at all. 
Q. Do your petroleum truckdrivers have a separate supervisor 
from your mill truckdrivers? A. He does. 
Q. Do your petroleum salesman truckdrivers have a separate 
supervisor from your mill truckdrivers? A. Yes. 
Q. Do your petroleum truckdrivers receive any instructions from 
Messrs. Johnson or Reed? A. No. 
Q. Are they under them at all? A. Not at all. 
Q. Do the mill truckdrivers receive any instructions from Mr. 
Clark Starr, the petroleum supervisor? A. No. 
Q. I believe that you reported that the petroleum truckdrivers — 


or said that the petroleum truckdrivers met in the morning ata different 
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place, do they? A. In our office. 
Q. And where do the mill truckdrivers and the mill workers gather 


in the morning, report in the morning? A. They report at their respec- 
tive elevators. 

Q. Do the petroleum truckdrivers ever load anything at the mill? 
A. No, sir. 

Q. Are the tanks from which they load their trucks separate and 
apart from the mill as far as physical location is concerned? A. Yes. 

Q. How far away are they? A. Maybe five hundred feet, approxi- 
mately. 

Q. Do the petroleum truckdrivers, salesmen, work out their own 
schedule as far as their trips during the day are concerned? A. Yes, 
together with the help of the petroleum supervisor. 

Q. Do the mill truckdrivers work out their own schedule, or are 
they given orders? A. No, they are given orders. 

Q. Do the petroleum salesmen get a — or petroleum salesman 

truckdrivers get a draw against commission earned? A. Yes, a 
draw against commission. 

Q. Do the mill truckdrivers or any of the mill employees ever 
have anything to do with the petroleum end of your business? A. None 
whatsoever. 

Q. And do the petroleum truckdriver salesmen have anything to do 
with the mill end of your business? A. No, none whatsoever. 

* * * * * 

HEARING OFFICER: On the record. Directing your attention, 
Mr. Heath, to Mr. Johnson and Mr. Reed, will you tell me specifically — 
rather for the record, specifically for what they are responsible ? 

THE WITNESS: For what they are responsible or to whom ? 

HEARING OFFICER: For what duties they are responsible for 
being accomplished. 

THE WITNESS: They are both responsible in each instance for the 
satisfactory performance of the operations of their individual mill, for 


the service that is required to a patron that comes to that mill, for the 
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| 
delivery of merchandise, for the preparation, for the processing of it. 


That is about it. 

HEARING OFFICER: And five men work under Johnson at Xenia, 
is that correct, three truckdrivers and two mill workers ? 

THE WITNESS: Yes. 

MR. SCHMIDT: How many at Bowersville? 

HEARING OFFICER: Is it also correct that the same is true at 
Bowersville ? 

THE WITNESS: Yes. 

HEARING OFFICER: How much of their time is spent in actual 
mill work? 

THE WITNESS: Johnson and Reed, you mean? 

HEARING OFFICER: Yes. | 

THE WITNESS: Oh, by mill work, were you referring to either 
machinery or warehouse ? 

HEARING OFFICER: In manual labor, I will revise it. 

THE WITNESS: I'd say a third, at least. 

HEARING OFFICER: And the other third is spent in the direction — 

THE WITNESS: You mean the other two-thirds ? 

HEARING OFFICER: Rather the other two-thirds is spent in the 
direction of the other work ? 

THE WITNESS: Yes. 

HEARING OFFICER: How are they paid, hourly or salary ? 

THE WITNESS: They are salary. 

HEARING OFFICER: And do they punch a timeclock ? 

THE WITNESS: No, sir. 

HEARING OFFICER: Do the other employees punch a timeclock ? 

THE WITNESS: No, sir. 

HEARING OFFICER: To whom do they report? 

THE WITNESS: Cecil Huston. 

HEARING OFFICER: What kind of orders do they give to the truck- 
drivers and mill workers ? 

THE WITNESS: They would tell them who has called in, /for example, 
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an order. They would direct a truckdriver to go out and pick up grain 
and bring it in. They would direct a mill worker to prepare a certain 
grinding or mixing order. They would direct a mill worker to receive 
and warehouse a particular shipment of feed, for example, that type. 

HEARING OFFICER: Let's assume that they gave one of these 
orders which you have mentioned, and the employee refused to comply. 
What would be the results of that? 

THE WITNESS: He would discuss it with Mr. Huston. 

HEARING OFFICER: Would he make any direct — any recommen- 
dations ? 

THE WITNESS: Yes, definitely he would make a recommendation. 

HEARING OFFICER: And what effect do you think that Mr. Huston 
would give to the recommendation which is made ? 

THE WITNESS: He would consider it, but the final authority is 
with Mr. Huston. 

HEARING OFFICER: But do you think he would give serious con- 
sideration to it? 

THE WITNESS: Yes. 

HEARING OFFICER: That is both Reed and Johnson ? 

THE WITNESS: Yes. 

HEARING OFFICER: What about the hiring of people ? Does he 
have the authority — do either of them have the authority to hire ? 

THE WITNESS: No, sir. 

HEARING OFFICER: What about the recommendation for hiring ? 
What weight would be given to their recommendations ? 

THE WITNESS: Mr. Huston also in that case would give considera- 
tion to any recommendation. 

HEARING OFFICER: Serious consideration ? 

THE WITNESS: Yes. 

HEARING OFFICER: What about promotion or transfer, layoff and 


so forth, what weight would Mr. Huston give to that? 
THE WITNESS: There, like the hiring, he would give consideration 


to any recommendation. 
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HEARING OFFICER: Have they ever to your knowledge hired or 
fired or disciplined any employee ? 
THE WITNESS: Of course we have had organizational changes 
back during the years. There was a time prior to our present organiza- 
tional setup where Mr. Johnson hired, but with the advent of Mr. Huston 
in his job, neither Johnson nor Reed have hired or fired anyone |to my 
knowledge. | 
MR. SCHMIDT: But they have made recommendations ? 
THE WITNESS: They have made recommendations. 
HEARING OFFICER: You stated that they were salaried.) How does 
that salary compare with the hourly weekly rate of the truckdrivers and 
mill workers ? 
THE WITNESS: Well, it's more. 
HEARING OFFICER: Substantially more ? 
THE WITNESS: Not substantially more, no. | 
’ HEARING OFFICER: How about their vacation and other privileges ? 
THE WITNESS: They are all the same. 
HEARING OFFICER: The same as the hourly rated. And each of 
them, as you said, is directly responsible to Mr. Huston? 
THE WITNESS: That is correct. 
HEARING OFFICER: And Starr is also, is that correct? 
THE WITNESS: Starr is not directly responsible to Huston in any 


manner. Mr. Starr is responsible only to me. 


* * * * * 


HEARING OFFICER: Do any of the persons, these thirteen or six- 
teen persons whom we have been speaking of, do they at any time plow in 
fields in the ordinary sense of farming? 

THE WITNESS: Not to my knowledge. 

HEARING OFFICER: Do they cultivate crops? 

THE WITNESS: No. 

HEARING OFFICER: Do they harvest them? 

THE WITNESS: In this sense they dc. One of the facets |of harvest- 
ing a wheat crop, for example, is the combining of it, and the dumping of 
grain from the combine to a truck, and our employees are quite often 
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involved in the receiving of grain from a combine into a truck. 

HEARING OFFICER: That is directly from the combine into a truck? 

THE WITNESS: Directly from a combine, yes. 

HEARING OFFICER: But do they — do any of them operate the com- 
bine itself? 

THE WITNESS: No. 

HEARING OFFICER: In other words the grain is in its final stage 
when it is received into the truck, is that correct? 

THE WITNESS: Yes. 

* * * * 
RECROSS EXAMINATION 
By Mr. Schmidt: 
* * * * * 

Q. You have stated that the Bowersville operation is what, sixteen 
miles from the other operation? A. Sixteen — eighteen miles. 

Q. And this is where Mr. Huston's office is located, is that correct? 
A. Yes. 

Q. I would assume that there would be certain daily things come up 
at your Xenia operation. Perhaps a man would want to leave early, he 

would normally go to Johnson, I suppose, isn't that right? A. Yes. 

Q. And there would be times, of course, when Johnson wouldn't 
have the opportunity or the time to talk to Huston about it? A. There is 
a telephone service between the two places. 

Q. But the normal routine would be for the men in the plant or mill 
here at Xenia to go to Johnson and for the men in the plant at Bowersville 
to go to Reed, is that correct? A. I think either of them would use their 
own minds just as any foreman in the plant would do. 

Q. Yes. You said before in response to a question put to you by the 
Hearing Officer that before this, I think you called it a shakeup, or some- 


thing, Mr. Johnson was a superintendent, or what was his title there ? 


A. There was no shakeup. 
Q. Well, whatever it was. I didn’t mean to imply anything deleterious, ~- 


but I mean, he was a superintendent before? A. Yes, he was. I referred 
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to him as a branch manaer. Then the position of Mr. Huston, w, 


| 
ho was a 


branch manager at Bowersville previously, just as Mr. Johnson was at 


Xenia — then the new position was developed whereby Mr. Huston became 
| 


responsible for both places. 
* * * * * 


HEARING OFFICER: On the record. Would you take the 


again, please, Mr. Heath? 


stand 


Mr. Heath, on direct examination you testified that the gross sales 


of your organization during the last annual year were in excess) 
$1,300,000.00. 
THE WITNESS: That's right. 


of 


HEARING OFFICER: How much of that was wholesale sales, sales 


other than to the ultimate consumer ? 
THE WITNESS: It would be between one hundred and one} 
and fifty thousand. 


hundred 


HEARING OFFICER: In other words about eight-five — eighty to 


eighty-five percent? 
MR. SCHMIDT: Is that — now, I didn't get it. 
THE WITNESS: Is retail. | 


HEARING OFFICER: Who was the person or hares to whom 


you made the wholesale sale? 


THE WITNESS: We might get a little confused in thinking of whole- 
sale versus marketing and retail. Really, we have three types) of sales 


volume; retail, marketing and wholesale. What I construe as a 


wholesale 


sale is selling something to somebody or some company who in turn 


sells that to somebody else. That excludes grain, because we consider 


the sale of grain as a marketing sale. 
HEARING OFFICER: To whom is it sold? 
THE WITNESS: Pardon? | 


HEARING OFFICER: To whom is it sold? Is it sold to the ultimate 


consumer ? 


THE WITNESS: It can be sold to another grain broker who in turn 


| 
would sell it to somebody else, and it ultimately gets to a consumer. 
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HEARING OFFICER: And in speaking of your eighty or ninety per- 
cent, would you consider that as a wholesaie or retail sale ? 
THE WITNESS: I lumped the marketing and wholesale together to 


arrive at that figure. I make that distinction because it follows the classi- 


fication that this Section 101 sets up in the type of income tax return that 
we file. 

Those sales that I consider as wholesale would account for possibly, 
oh, maybe $5,000.00, and then the marketing sales would be somewhere 
between a hundred and a hundred and fifty thousand. 

HEARING OFFICER: Now then Mr. Heath, I believe it was your 
answer to our question, the approximate value of goods sold during the 
past year — no, excuse me. To firms which are engaged in interstate 

commerce, 2 hundred and fifty thousand, that would be correct? 

THE WITNESS: That's about what I consider our marketing sales. 

HEARING OFFICER: Marketing and wholesale. 

Off the record. 

(Discussion off the record.) 

HEARING OFFICER: On the record. During an off-the-record 
discussion, the parties agreed to stipulate that the employer during the 
last annual year purchased approximately $2,000.00 — no, strike that. 

Purchased petroleum products of a value of approximately $2,000.00. 

MR. SCHMIDT: $200,000.00. 

HEARING OFFICER: $200,000.00, said products having been trans- 
ported directly into the State of Ohio from points outside the State of Ohio. 
Do you so stipulate ? 

MR. SCHMIDT: Petitioner will so stipulate, Mr. Hearing Officer. 

MR. HENRY: The Employer — this is petroleum products. 

MR. SCHMIDT: The Employer stipulated, did he? 

MR. HENRY: Yes, we stipulated, but it is with the understanding 
that it is with petroleum products. 

HEARING OFFICER: The stipulation is received. 


* * * * 
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MR. SCHMIDT: Now, the reasons for the position taken on the 


appropriate unit is that the mill hands and the truckdrivers are all 
engaged in the operation of the mills; that they do have a community of 
interest, there is common supervision, they are paid on an hourly basis 
with the exception of the tank truckdrivers. That is the only difference 
between the tank truckdrivers and the rest of the employees. | 
All of the fringe benefits, the fringe benefits generally given by this 
company, apply to all of the employees, and I must confess alsa, to Mr. 
Williamson, who is the field man, the salesman. 
The truckdrivers and mill hands work together loading and unloading 
trucks. It is testified to by the Employer that the truckdrivers jalso work 
in the warehouse and that occasionally a mill hand would drive a truck 
around in the yard. | 
I don't think there is any question at all in line with the Board's 
previous decisions that the mill hands and the truckdrivers should be in- 
cluded in one appropriate unit, and it is our further contention that the 
three tank truckdrivers should also be included, the only dissimilarity 
being they are paid on a commission basis. | 
As to the two working foremen, there absolutely is no doubt in the 
mind of the Petitioner that Mr. Delmer Johnson, who is the immediate 
supervisor at the Bellbrook operation here in Xenia, Ohio, and /|Mr. Elmore 
Reed, who is the immediate supervisor at the Bowersville, Ohio, plant are 
definitely supervisors and should be excluded from the unit for the 
following reasons: I could not put it any more clearly than what Mr. 
Heath, principal witness for the employer has testified to himself as fol- 
lows, andI quote. "They" (meaning Johnson and Reed) "are responsible 
for the satisfactory performance of their individual mills, patronage 
service, and the proper delivery of merchandise." 
The record is replete with various statements by this witness, Mr. 
Heath, that five employees are under Johnson and five employees are 
under Reed. 
Number 3, these employees are paid on a salary basis, which is 


higher than the other employees that are paid on a salary basis. 
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Number 4, they are the direct link between Mr. Cecil Huston, who 


has been designated as — off the record, please. What was it you said 
his designation was ? 
THE WITNESS: He is the manager of the feed and grain division. 


* * * * * 


GREENE COUNTY FARM BUREAU CO-OPERATIVE 
ASSOCIATION, INC. 
Employer 
and 


SALES DRIVERS, SALES AND SERVICE LOCAL No. 176, 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 1/ 

CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA— 
Petitioner 


DECISION AND DIRECTION OF ELECTION 
Upon a petition duly filed, a hearing was held before a hearing 
officer of the National Labor Relations Board. His rulings made at the 
hearing are free from prejudicial error and are affirmed. 
Pursuant to Section 3 (b) of the National Labor Relations Act, the 
Board has delegated its powers herein to a three-member panel. 
Upon the entire record, the Board finds: 


1. The employer is engaged in commerce within the meaning of 


the Act 2/ 


1 The names of the Employer and the Petitioner appear as amended 
at the hearing. 
2/ 


£/ Employer, a non-profit Ohio corporation, sells petroleum products, 
grain, farm tools and supplies and household appliances to farmers and 
sells some grain at wholesale. Its gross sales in 1959 were in excess of 
$1,300,000.00, of which approximately $150,000.00 were wholesale. Dur- 
ing the same period it purchased petroleum products valued at approxi- 
mately $200,000.00 from a supplier located in Ohio who received the 
petroleum from outside the State. We find no merit in the Employer's 
contention that the mill workers and truckdrivers are exempt agricul- 
tural employees and the Board should not assert jurisdiction over this 
type of quasi-agricultural enterprise. The Valley of Virginia Coopera- 
tive Milk Producers Association, 127 NLRB No. 95, p. 2. Irrespective 
of the separate volume of business of the mill, the total volume of the 
(continued on next page) 
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2. The labor organization(s) named below claim(s) to represent 
certain employees of the Employer. 
3. A question affecting commerce exists concerning the repre- 
sentation of certain employees of the Employer, within Section 9(c)(1) 
and Section 2(6) and (7) of the Act. 
4. The following employees of the Employer constitute a unit 
appropriate for the purposes of collective bargaining within Section 9(b) 
of the Act: 
All mill truck drivers, mill workers, salesmen-mill workers and 
petroleum truck drivers employed at Employer's Xenia and Bowersville, 
Ohio, establishments, excluding all office clerical employees, guards, 


working foreman and all other supervisors as defined in the Act. 


2/ (Continued) 


= Employer's operations meets the jurisdictional inflow 
standards of the Board. Accordingly, we find that the Employer is in 
commerce and that it will effectuate the policies of the Act to assert 
jurisdiction herein. Siemons Mailing Service, 122 NLRB 81. 


3/ There is no dispute that the employees of the two locations/ of the 
Employer at Xenia and Bowersville, Ohio constitute an appropriate 
single unit. The Employer contends, however, that mill truck drivers 
and petroleum truck drivers should not be included in the same/ unit with 
the mill workers. The truck drivers share the same working conditions 
and employee benefits with the other employees, although the petroleum 
drivers are paid on a commission basis. No other labor organization 
seeks to represent drivers separately. In accordance with Board policy 
we Shall include all drivers in the unit. Columbiana Seed Company, 
119 NLRB 560. 


4/ Contrary to the Employer, the Petitioner would exclude working 
foremen as supervisors. There is one working foreman in each mill, 
responsible for the operations and satisfactory performance of the 
employees. They spend two-thirds of their working time assigning and 
directing the work of employees and recommend effectively hiring, dis- 
charge and disciplining. We shall exclude them as supervisors. 
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DIRECTION OF ELECTION 
An election by secret ballot shall be conducted among the employees 
in the unit found appropriate, as early as possible, but not later than 30 
days from the date below. The Regional Director for the Region where 
this case was heard shall direct and supervise the election, subject to 
the Board's Rules and Regulations. Eligible to vote are those in the unit 
who were employed during the payroll period immediately preceding the 
date below, including employees who did not work during that period be- 
cause they were ill, on vacation, or temporarily laid off. Those in the 
military services of the United States may vote if they appear in person 
at the polls. Ineligible to vote are employees who have quit or been dis- 
charged for cause since the designated payroll period and employees 
engaged in a strike who have been discharged for cause since the com- 
mencement thereof, and who have not been rehired or reinstated before 
the election date, and employees engaged in an economic strike which 


commenced more than 12 months before the election date and who have 


been permanently replaced. Those eligible shall vote whether (or not) 


they desire to be represented for collective bargaining purposes, by 

Sales Drivers, Sales and Service Local No. 176, International Brother- 

hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America. 
Boyd Leedom, Chairman 

Dated, Washington, D. C. Philip Ray Rodgers, Member 

September 13, 1960 John H. Fanning, Member 


(Seal) NATIONAL LABOR RELATIONS BOARD 


y——— 


~ Employees engaged in an economic strike which began less than 12 
months from the date of the election who have been permanently replaced 
and their replacements shall vote by challenged ballot. 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


PETITION 
The Petitioner alleges that the following circumstances exist and 
requests that the National Labor Relations Board proceed under its 
proper authority: 
1. Purpose of this Petition. 
A. Certification of Representatives (Individual, Group, Labor 
Organization).—-A substantial number of employees wish to 
be represented for purposes of collective bargaining by 
Petitioner, and Petitioner desires to be certified as repre- 
sentative of the employees for purposes of collective bar- 


gaining, pursuant to section 9 (a) and (c) of the act. 
* * * * * | 


. Name of Employer Farm Bureau 


| 
Employer Representative to Contact Phone No. 


Mr. H. Heath Dr 23541 
3. Address: Bellbrook Rd., Xenia, Ohio 
. a. Type of Establishment Mill. b. Prin. Prod. or service, feed grain 
5. Description of Unit involved 

Included: Truck drivers and mill workers 
Excluded: all office, office clerical and supervisors as 

defined by the act. 
. No. of Employees in Unit - 12 


. Is this petition supported by 30% or more of the employees in the 
unit? Yes 


. Request for recognition as Bargaining Representative was made on 
June 23, 1960 and employer declined recognition on or about June 23, 
1960. 


* * * * 


8. Recognized or Certified Bargaining Agent. None. 


* * * * 
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11a. Is there now a strike or picketing at the employer's establishment 
involved? No. 
* * * * * 
11c. The employer has been picketed by or on behalf of none. 
12. Organizations or individuals other than petitioner * * * which have 


claimed recognition as representatives * * * None. 


I declare that I have read the above petition and that the statements 


therein are true to the best of my knowledge and belief. 


Sales Drivers, Sales & Service Local #176, affiliated 
with International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers 


/s/ Dick Loy, Sec'y-Treas. 
E. Third Street 
Dayton, Ohio BA 4 1104 
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QUESTIONS PRESENTED 


1. Whether Petitioner's operations affect or tend to 
affect interstate commerce within the meaning of the 
National Labor Relations Act. 

The National Labor Relations Board says "Yes". 
The Petitioner says "No". 

2. Whether the Board otherwise has jurisdiction over 
Petitioner's operations. 

The National Labor Relations Board says "Yes". 
The Petitioner says "No". 

3. Whether Petitioner's employees are agricultural 
laborers within the meaning of the Act. 

The National Labor Relations Board says "No". 
The Petitioner says "Yes". 
4. Whether the bargaining unit determined by the 


Board was appropriate for the purposes of collective 


bargaining within the meaning of the National Labor Re- 


lations Act. 
The National Labor Relations Board says "Yes". 


The Petitioner says "No". 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT . 


STATEMENT OF THE CASE: 
Preliminary Statement 
Statement of Facts 


ARGUMENT: 


I. Whether Petitioner's Operations Affect or Tend to 
Affect Interstate Commerce Within the poten of 
The National Labor Relations Act i 


. Whether the Board Otherwise has Jurisdiction 
Over the Petitioner's Operations 


A. Power to Act 
B. Relitigation of "R" Findings 


. Whether Petitioner's Employees are Agricultural 
Laborers Within the Meaning of the Act 


. Whether the Bargaining Unit Determined by the Board 
Is Appropriate for the Purposes of Collective Bargaining 
Within the Meaning of the National Labor Relations Act 


A. Inclusion of Excluded Employees 
B. Appropriate Unit . 
CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,618 


GREENE COUNTY FARM BUREAU 
COOPERATIVE ASSOCIATION, INC., 


Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition for Review of Decision and Order 
Of the National Labor Relations Board 


BRIEF OF PETITIONER 


JURISDICTIONAL STATEMENT | 


Jurisdiction of this Court with respect to the Petition for Review 


filed herein by Petitioner is based upon the express provisions of Section 
10 (f) of The National Labor Relations Act, as amended, Title 29, U.S.C. 
Section 160 (f). | 


STATEMENT OF THE CASE 


Preliminary Statement 


This matter comes before the Court upon a Petition for Review of 
a Decision and Order of the National Labor Relations Board made against 
The Greene County Farm Bureau Cooperative Association, Inc., Petitioner 


herein. 


For brevity, hereafter, The Greene County Cooperative Association, 
Inc., the Petitioner herein, will be referred to either as the "Petitioner" 
or "Farm Bureau Cooperative" and the National Labor Relations Board 
will be referred to as "Respondent" or "NLRB". The National Labor 
Relations Act will be referred to as 'NLRA" or "Act". The Sales Drivers, 
Sales and Service Local No. 176, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America will be referred to 
as "Teamsters" or'"Union". The Farm Bureau Cooperative Association, 
Inc., an Ohio Corporation located in Columbus, Ohio but not the petitioner 
herein, will be referred to as the Columbus Corporation. 


Statement of Facts 


On June 27, 1960, the Teamsters filed a petition with the Board's 
Cincinnati Regional Office to cause the Teamsters to be certified as 
bargaining representative of the "truck drivers and mill workers" of 
the Farm Bureau Cooperative and, thereafter, a representation hearing 
was held in Xenia, Ohio on July 26, 1960. (J.A. 26 et. seq.) 


At the representation hearing Mr. Henry Heath, who testified on 
July 26, 1960, was the sole witness to testify and his testimony and the 
Board's Exhibits 1-A through 1-D provided the only evidence before the 


Board upon which to base their subsequent decision. (J.A. 26, 27, et_seq.) 


Mr. Heath's testimony fell into three well-defined categories: 


(a) As to the real nature of the Farm Bureau 
Cooperative's business. 
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(b) As to the "intrastate" character of the Farm 
Bureau Cooperative's business and its effect 
on interstate commerce. 


(c) As to the employees of the Farm Bureau Co- 
operative and the jobs they actually perform. 
As to the real nature of the Farm Bureau Cooperative's business, 

Mr. Heath testified on July 26, 1960 that the Farm Bureau Cooperative 
is a three-fold operation doing a retail business by selling farm products 
and farm supplies, a marketing business in purchasing farm products 
from farmers and in turn selling those farm products to the Columbus 
Corporation and, finally, a servicing business in cleaning, treating, grind- 
ing, mixing, processing and service work, including picking up farm 
products on the farm. (J.A. 29, 34, 51-52). 


| 
Mr. Heath further testified on July 26, 1960 as to the nature of the 
Farm Bureau Cooperative's business that the service operations! per- 


formed at the Farm Bureau Cooperative are the same operations that 


| 
farmers regularly perform on their farms, that the local farmers store 


their farm products on the premises of the Farm Bureau Cooperative and 
that employees of the Farm Bureau Cooperative actually go on to the local 
farms quite often and, there, receive grain directly from the farmer's 
combine in the field, thereafter delivering the load of grain received from 
the combine in the field across the farm and from the farm to the nearby 
Farm Bureau Cooperative. (J.A. 33, 36, 51-52). 


As to the intrastate character of the Farm Bureau Cooperative's 
operations, Mr. Henry Heath testified on July 26, 1960 that the Farm 
Bureau Cooperative is a corporation chartered in Ohio in 1934 and is a 
non-profit organization. The Class A Common Shareholders of the 
corporation, who are its only voting members, are restricted to being 
farmers, (J.A. 32). 


He further testified that the operations of the Farm Bure au Coopera- 
tive are confined to the State of Ohio and are further confined to three 
adjoining counties in the State of Ohio, namely Greene County, Clinton 
County and Warren County. Purchases from outside the State of Ohio, 
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in the year 1959 amounted to approximately $2,000. No shipments or 
sales were made directly to consumers outside the State of Ohio. (J.A. 
33). 


During the course of the hearing, the Farm Bureau Cooperative, 
through its attorney, stipulated that it purchased approximately $200,000 
petroleum products! from the Columbus Corporation, said petroleum 
products having been transferred directly into the State of Ohio from 
points outside the State of Ohio. The Farm Bureau Cooperative, the 
petitioner herein, took delivery from the Columbus Corporation at 
Lebanon, Ohio. (J.A, 14-15, 40 and 54). 


Finally, Mr. Heath testified as to the employees of the Farm 
Bureau Cooperative and the character of their job functions that the 
mill truck drivers actually go on to the farms to work. Specifically, 
he said: 

"One of the facets of harvesting a wheat crop, for example, 

is the combining of it, and the dumping of grain from the 

combine to a truck, and our employees are quite often in- 

volved in the receiving of grain from a combine into a 

truck." (Emphasis supplied) (J.A. 51-52). 

In addition to testifying that many of his employees actually do 
farm work on a farm in the course of their duties, Mr. Heath also testi- 
fied to the lack of any common interest between the mill employees and 
the petroleum employees. He testified that the wages and method of pay- 
ment of the two groups are completely different; the working conditions 
are different; the type of work is different; the place of reporting is dif- 
ferent; the supervisory personnel for each of the groups are different; 
the skills required are different; that there is no interchange of em- 
ployees between the groups and that there is no integration of the mill 
and petroleum operations. (J.A. 47-48). 


As was indicated above, there was no testimony other than Mr. 


Heath's as to the common interest of the mill and petroleum employees 


and so his testimony as to the lack of common interest stands unim- 


peached. 
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Based upon the testimony of Mr. Henry Heath as outlined in the 
foregoing pacagraphs, the Board rendered a Decision and Direction of _ 
Election on September 13, 1960 (J.A. 56-58) finding that the Farm Bureau 
Cooperative is engaged in commerce and that a question affecting com- 
merce exists within the meaning of the Act. Because of their importance 
to the matter herein, we believe that the Board's specific factual findings 


should be summarized herein. 


As to the real nature of the business of the Farm Bureau Coopera- 
tive, the Board found that the Farm Bureau Cooperative, ''a non-profit 
Ohio Corporation, sells petroleum products, grain, farm tools and sup- 
plies and household appliances to farmers and sells some grain at whole- 
sale. . . we find no merit in the employer's contention that the | 
workers and truck drivers are exempt agricultural employees .|. 
(J.A. 56). 


As to the intrastate character of the Farm Bureau Cooperative's 


" 


business, the Board found that the Farm Bureau Cooperative's "gross 


sales in 1959 were in excess of $1,300,000, of which approximately 


$150,000 were wholesale. During this same period (The Farm Bureau 
Cooperative) purchased petroleum products valued at approximately 
$200,000 from a supplier located in Ohio who received the petroleum 
from outside the state . . . the total volume of the (Farm Bureau Coop- 
erative's) operations meets the jurisdictional inflow standards of the 
Board." (Emphasis supplied). (J.A. 56-57). 


As to the characterization of the specific jobs perfor med|by the 
Farm Bureau Cooperative's employees the Board found that the Farm 
Bureau Cooperative "contends, however, that mill truck drivers and 
petroleum truck drivers should not be included in the same unit with 
the mill workers. The truck drivers share the same working conditions 
and employee benefits with the other employees, although the petroleum 
truck ¢~ivers are paid on a commission basis." (J.A. 57). 
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Thereafter an election was held and the Board, on October 19, 


1960, certified the Teamsters as the exclusive bargaining representative 
of all employees inthe unit determined by the Board: namely, "all mill 
truck drivers, mill workers, salesmen-mill workers and petroleum 
truck drivers..." (J.A. 57). 


On December 6, 1960, the Farm Bureau Cooperative having rejected 
an oral demand made just previously by the Teamsters to commence col- 
lective bargaining, the Teamsters filed a charge against the Farm Bureau 
Cooperative,a complaint issued and a hearing on the charge was held on 
January 31, 1961 at Xenia, Ohio. (J.A. 6-15). At the hearing and, sub- 
sequently in its briefs and exceptions, the Farm Bureau Cooperative 
requested continually that the Board re-examine its jurisdictional posi- 
tion and urged that the Board could not continue in the complaint hearing, 
in the absence of a new finding as to the Board's jurisdiction. The Board 
just as persistently remained adamant in its position that the Farm Bureau 
Cooperative was precluded ever again from raising the question of the 
Board's jurisdiction. (J.A. 11-15 and especially J.A. 16, 17). 


On August 31, 1961, a Decision and Order adverse to the Farm 
Bureau Cooperative on all issues was rendered and issued by the Board 
and from that Decision and Order the Farm Bureau Cooperative now 
appeals. (J.A. 23-24). 


ARGUMENT 
I 
WHETHER PETITIONER'S OPERATION AFFECT OR TEND TO 
AFFECT INTERSTATE COMMERCE WITHIN THE MEANING 
OF THE NATIONAL LABOR RELATIONS ACT. 
The National Labor Relations Board says "Yes". 


The Petitioner says "No". 


| 
The National Labor Relations Act, of course, requires that the 
National Labor Relations Board must have: 


"| , reasonable cause to believe that a question of 
representation affecting commerce exists..." 


before it can even hold a representation hearing. 


| 
Only if the activities of the Farm Bureau Cooperative are idetri- 


mental to the free flow of commerce or affect commerce may the Board 


assert jurisdiction to hold a representation hearing and election. 


| 
The Act itself (and the U.S. Constitution) erects the signpost of 
"obstructing commerce" and in Section 2 of the Act, of course, Commerce 


and “affecting commerce" are defined: 


" |. | (6) The term ‘commerce’ means trade, traffic, 
commerce, transportation or communication among the 
several States or between the District of Columbia or 
any territory of the United States and any State or other 
territory, or between any foreign country and any State, 
territory, or the District of Columbia. . . or between 
points in the same State but through any other State... 

(7) The term ‘affecting commerce’ means in commerce, 
or burdening or obstructing commerce or the free flow 
of commerce, or having led or tending to lead to a labor 
dispute burdening or obstructing commerce or the free 
flow of commerce." 


In spite of the Act's evident emphasis on the necessity for a factual 


determination based upon credible supporting evidence that the employer's 
| 


8 


activities be in commerce, or burdening or obstructingcommerce, or the 


free flow of commerce, or having led or tending to lead to a labor dispute 
burdening or obstructing commerce or the free flow of commerce, the 
Board's factual basis and findings with respect to whether the Farm 
Bureau Cooperative affects commerce are noteworthy by reason of the 
almost total lack thereof. 


The only evidence adduced, as set forth previously in the Statement 
of the Case, as to the Farm Bureau Cooperative's activities, emphasizes 
the fact that the Farm Bureau Cooperative herein is intrastate in character. 
Its activities are, in fact, confined to three Counties in the State of Ohio 
and it does no direct interstate business except for the de minimus 
amount of TWO THOUSAND ($2,000.00) DOLLARS per annum purchased 
directly from outside of Ohio. 


Even as to the petroleum products which the Farm Bureau Coopera- 
tive sells, the Board recognizes that the Farm Bureau Cooperative pur- 


chased and took delivery from an Ohio supplier. 


Based on this evidence, let us look again at the Board's actual 
"commerce" findings, as set forth at pages 12 and 13 of the Statement 
of the Case: 


" |, , the Board found that the Farm Bureau Cooperative's 
gross sales in 1959 were in excess of $1,300,000, of which 
approximately $150,000 were wholesale. During this same 
period (The Farm Bureau Cooperative) purchased petroleum 
products valued at approximately $200,000 from a supplier 
located in Ohio who received the petroleum from outside the 
State . . . the total volume of the (Farm Bureau Cooperative's) 
operations meets the jurisdictional inflow standards of the 
Board." (J.A. 56-57). 


There is only one conclusion to be drawn: namely, that the Board 
made no real finding of fact supported by credible evidence that the Farm 
Bureau Cooperative either affected commerce or obstructed commerce, 


or was even liable to affect commerce or obstruct commerce. 
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As aresult, Petitioner submits that this case is on all fours with 
the recent case of National Labor Relations Board v. Reliance Fuel Oil 
Corp., (49 LRRM 2084), a well-reasoned and well-founded opinion of the 
United States Court of Appeals for the Second Circuit. 


The language of the Reliance case is particularly appropriate to 


the case herein: 


"The Supreme Court, however, seems never to have gone 
so far as to hold that mere size of a local business or 
amount of its purchases within the State of materials 
the origin of which was outside the State, without rela- 
tion to other factors necessarily brings it within the Act. 


"In Consolidated Edison Co. v. Labor Board, 305 U.S. 197, 
3 LLRM 645 (1938), the Court declined to place its hold- 
ing on the purchases of oil, coal, etc., although very 
large, which came from without the State." 49 LRRM 
2086. 


Commenting upon the meager record and findings of the Board, t 
Court went on to say at page 2087: 


"We cannot tell from the meager record before us anything 
about the volume of commerce in heating oils in the rele- 
vant market, Gulf's participation therein, Reliance's con- 
tract relationship if any with Gulf's national distribution 
system. Reliance's proportion of Gulf's commerce in the 
relevant market, or the number and availability of all con; 
nected distributors to Gulf and to Reliance customers. 
While volume of commerce affected is not in itself ma- 
terial, such factual findings might well throw light upon 
the manner in which a stoppage at Reliance would affect 
commerce, if at all. We, therefore, decline to enforce 
the order at this time upon the record before us." 49 
LRRM 2087. 


This honorable Court, in reading the Reliance case, will note that 


in both the Reliance case and the instant case, the Board's whole theory 
of jurisdiction is based upon the distribution of an amount of fuel oil 
obtained within the local State; no other facts have been adduced in either 
case upon which to base a finding of "affecting commerce” and, therefore, 


a finding of jurisdiction. The Farm Bureau Cooperative submits that the 
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conclusions in the Reliance case are directly in point herein and should 
be followed by this Court. 


Counsel submits especially that a business which is as obviously 
local and intrastate as the Farm Bureau Cooperative located in Greene 
County, Ohio, a farming community, should not be held to be in "com- 
merce" as that term is used in the National Labor Relations Act, upon 
so weak and backdoor a statement and finding as: 

"Irrespective of the separate volume of business of the 

mill, the total volume of the employer's operations 

meets the jurisdictional inflow standards of the Board." 

(J.A, 56-57). 

With a shrug of the shoulders, therefore, the National Labor 
Relations Board seems to say that we don't really have to worry about 
a jurisdictional finding of "affecting commerce" to exercise our great 
power and force a representation hearing and election in this thirteen- 


man unit. 


The Farm Bureau Cooperative is sure that this Court will not 
condone, as the Court did not condone the Board's approach in the 
Reliance case, the Board's cavalier approach to the rights of the Farm 


Bureau Cooperative herein: 


The Court is; therefore, urged to set aside the Board's Decision 


and Order in both the Representation and Complaint cases and remand 


this matter to the Board for a new hearing on the Representation Petition. 


I 


WHETHER THE BOARD OTHERWISE HAS JURISDIC- 
TION OVER THE PETITIONER'S OPERATIONS. 


The National Labor Relations Board says "Yes". 


The Petitioner says ''No". 
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(A) Power to Act. 


The Petitioner herein next contends that even if the finding) of 
jurisdiction is considered by the Court to be well-founded at the time 
of the representation hearing and election, which, as indicated above, 
Petitioner specifically denies, Petitioner's assertion at the time of the 


hearing on the complaint with respect to an unfair labor practice! that 


the Petitioner no longer affects commerce requires the Board to| re- 

investigate and re-determine, as a matter of fact, and as a jurisdictional 
prerequisite, that the employer in question does in fact still have a posi- 
tion of "affecting commerce". 


The Farm Bureau Cooperative, time and time again in the course 
of the complaint hearing and in the course of its brief and exceptions, 
urged the Board to make such a new or re-determination of jurisdiction. 
The Board just as steadfastly refused to do so as indicated in footnote 1 
to its decision and order, 132 NLRB No. 139, as follows: 

"Furthermore, the Respondent would withdraw its previous 
admissions as to jurisdiction, and alleges that it was based 
on ignorance of the meaning of the words ‘retail’ and 'non- 
retail', as used by the Board. We reject these contentions, 

It is well-settled policy the issues as to unit, decided in a 

representation case, will not be relitigated in a subsequent 

refusal-to-bargain case." (J./A. 24). 

We see, therefore, clearly that the Board does not feel that a 
question as to its jurisdiction may be raised in a "refusal-to-bargain case" 
but that the jurisdictional finding occurring in the representation case 
is sufficient to found the Board's jurisdiction in the latter matter. 


The Board's position must be viewed in the light of the fact that 
the evidence as to jurisdiction in the representation case was developed 
on July 26, 1960, and was based upon the Farm Bureau Cooperative's 
1959 accounting year while the decision in the complaint case adopting 
those jurisdictional facts was dated at Washington, D, C. on August 31, 
1961, more than a year later. 
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This Court is only too familiar with the universal and unanimous 
rule of law that the hearing body's jurisdiction over the subject matter 
is always open to challenge. Thus see 14 Am. Juris., Section 191, page 


385 as follows: 


"Where judicial tribunals have no jurisdiction of the subject 
matter on which they assume to act, their proceedings are 
absolutely void in the strictest sense of the term; and a 
court which is competent to decide on its own jurisdiction — 
in a given case may determine that question at any time in 
the proceedings of the cause, whenever that fact is made to 
appear to its satisfaction, either before or after judgment. 
Accordingly, an objection for want of jurisdiction, if it exists, 
may be raised by answer or at any subsequent stage of the 
proceedings; in fact, it may be raised for the first time on 
appeal. A court will recognize want of jurisdiction over the 
subject matter even if no objection is made. Therefore, 
whenever a want of jurisdiction is suggested, by the court's 
examination of the case or otherwise, it is the duty of the 
court to consider it, for if the court is without jurisdiction, 
it is powerless to act in the case." 


Now, why does Petitioner herein say that this time-honored rule 
with respect to a challenge to the hearing body's jurisdiction over the 
subject matter of the action should be followed here? Petitioner bases 
his contention upon the language of the Act itself. Section 10(a) of the 
Act reads as follows: 

"(a) The Board is empowered as hereinafter provided, to 


prevent any persons from engaging in any unfair labor 
practice (listed in Section 8) affecting commerce. . ." 


Section 8(a)(5) is the section upon which the complaint is based: 


"(5) to refuse to bargain collectively with the representatives 
of his employees..." 


It is particularly meaningful that the words "affecting commerce” 


appear again in Section 10 (a), the complaint section. Petitioner contends 


that this repetition of this jurisdictional prerequisite to Board action in 
each of the sections authorizing Board action means that the Board must 
always, as a prerequisite to action, make the required jurisdictional 
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The failure of the Board to make the prerequisite jurisdictional 
finding that the Farm Bureau Cooperative "affects commerce” in the 
face of the Farm Bureau Cooperative's suggestion that it does not then 
do so and that the Board lacks jurisdiction is a complete jurisdictional 
failure and the Board's Decision and Order must, therefore, be set aside. 


(B) Relitigation of "R" Findings. 


As we saw above, the basis of the Board's failure to make an 
additional jurisdictional finding, in the complaint hearing, which |Peti- 
tioner contends is fatal to the Board's case herein, rests in its refusal, 
as a matter of policy, to relitigate any questions raised in the earlier 
representation proceeding. This "tough" position was taken, as we have 


seen, even as to the fundamental question of jurisdiction. 


How much more is this position to be condemned now that the 
Board has itself permitted relitigation of questions in exactly the same 


circumstance, that is a new development between the two proceedings. 


See American Broadcasting Company, 134 NLRB No, 148 (December 
21, 1961) CCH Section 10,733 wherein the full Board itself held as follows: 


"We are reluctant to re-examine at the complaint stage of an 
8(a)(5) proceeding those issues resolved in the related rep- 
resentation case. However, where the disputed matter in- 
volved is legal, as distinguished from a mere policy issue 
we will reconsider such underlying legal premise if we 
believe our earlier resolution to be incorrect, particularly 
in view of supervening Supreme Court holdings. . . (Foot- 
note (1)). If we did otherwise, we would be compelled in en- 
forcement proceedings to urge a legal argument in which we 
do not believe and which the Supreme Court itself has held 
to be incorrect. Rather than undermine the principal of 
administrative regularity and the integrity of Board deci- 
sions, as our colleagues suggest, we believe that public i = 
fidence in the administrative process requires a tribunal to 
admit its errors and not push a matter to its erroneous con- 
clusion under the guise of procedural regularity." 


? 


Petitioner is fully in accord with the Board's position that it should 
not "push a matter to its erroneous conclusion" but should admit its 
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errors. What a contrast this language of the Board presents when 
viewed in light of the Board's completely adamant stand in not per- 


mitting the Petitioner herein to show a fundamental legal failure, since 


the relitigation "bugaboo" is no longer valid under Board policy. 


Petitioner strongly submits that the Board erred in not making 
any jurisdictional finding as a prerequisite to its Decision and Order in 
the face of the extended length of time lapsing between the representation 
hearing and the complaint hearing and further, in face of the suggestion 
of the petitioner that the Board must make such a jurisdictional finding. 


This Court is therefore urged to set aside the Decision and Order 
of the Board on the grounds that no legally proper jurisdictional finding 


was made by the Board. 


put 


WHETHER PETITIONER'S EMPLOYEES ARE AGRICULTURAL 
LABORERS WITHIN THE MEANING OF THE ACT. 


The National Labor Relations Board says "No". 
The Petitioner says ''Yes". 


Section (3) of the National Labor Relations Act defines the term 


employee as follows: 


"(3) The term ‘employee’ shall include any employee and 
shall not be limited to the employees of a particular em- 
ployer . . . but shall not include any individual employed 
as an agricultural laborer. . ."" (Emphasis supplied). 


While the term "agricultural laborer" is not defined in the Act, 
Congress has seemingly provided a definition in the appropriation acts 


passed annually as follows: 


"|. . provided, that no part of this appropriation shall 
be available to organize or assist in organizing agricultural 
laborers or ‘used in connection with investigations, hear- 
ings, directives or orders concerning bargaining units com- 
posed of agricultural laborers as referred to in Section (3) 
of the Act. . . and as defined in Section (3)(£) of the Act of 
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June 25, 1938 (29 U.S.C. 203), and including in said defini- 
tion employees engaged in the maintenance and operation 
of ditches, canals, reservoirs, and waterways when main- 
tained or operated on a mutual non-profit basis and at least 
95% of the water stored or supplied thereby is used for farm- 
ing purposes.” 86th Cong., 73 Stat. 339 (1960 Act)’ 


29 U.S.C. 203(f) provides: 


" Agricultural includes farming in all its branches and 
among other things includes the cultivation and tillage 
of the soil, dairying, the production, cultivation, growing 
and harvesting of any agricultural or horticultural com- 
modities (including commodities defined as agricultural 
commodities in 1141 (j) (g) of Title 12), the raising of live- 
stock, bees, fur-bearing animals, or poultry, and any 
practices (including any forestry or lumbering operations) 
performed by a farmer or on a farm as an incident or in 
conjunction with such farming operations, including prepara- 
tion for market, delivery to storage or to market or to carr 
riers for transportation to market." 
In its Statement of the Case, Petitioner has pointed out that some, if 
not all, of Petitioner's individual employees actually help the farmers in 
Greene County prepare their wheat for market and deliver that wheat to 
storage on behalf of the farmer. We have further seen in our Statement 
of the Case and in the evidence as adduced in the representation hearing 
that the Farm Bureau Cooperative actually stores the farmers' grain, 
a practice which is also performed by farmers and is further performed 
by farmers on farms, We have seen that some, if not all, of the employees 
of the Farm Bureau Cooperative actually help in the harvesting of agri- 


cultural commodities and actually help with the same on the farm. 


Every single one of the foregoing functions, as outlined in our 
Statement of the Case, are included within the definition of "Agriculture" 
set forth in 29 U.S.C. Section 203(f). Since the bargaining unit as deter- 
mined by the Board includes employees who perform the foregoing acts, 
Petitioner submits that the bargaining unit contains "agricultural laborers" 
within the meaning of the Act and, therefore, is exempted from the jurisdic- 
tion of the National Labor Relations Board. 


i The 1959, 1961 and 1962 Acts are materially identical but the 1960 Act was 
effective at the time of the '"R" hearing. 
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Petitioner urges this Court to set aside the Decision and Order 
since it had application to "agricultural laborers" in violation of the 
express terms of the Act and in violation of the jurisdiction of the 
National Labor Relations Board. 


IV 


WHETHER THE BARGAINING UNIT DETERMINED BY THE 
BOARD IS APPROPRIATE FOR THE PURPOSES OF COLLEC- 
TIVE BARGAINING WITHIN THE MEANING OF THE 
NATIONAL LABOR RELATIONS ACT. 


(A) Inclusion of Excluded Employees. 


Petitioner, of course, again points out to the Board that if there 
are included in the bargaining unit any employees who would be classed 
as "agricultural laborers" within the meaning of the National Labor 
Relations Act, the unit is not appropriate for the purpose of collective 
bargaining, since it contains an excluded group of employees within the 


unit. 


"Agricultural laborers" are just as "illegal" in the unit to be 
determined by the Board as are for example "guards", and it is well 
settled if a unit contains guards, the unit is not appropriate for collective 
bargaining, unless it is a unit composed solely of "guards". See 9(b)(3) of 
the Act. Just so herein, if the Court determines,as we believe it must, 
that there is any question that any of the employees included within the 
Farm Bureau Cooperative unit as determined by the Board may be "agri- 
cultural laborers," Petitioner submits that the Court must either reverse 
the Board's decision, if it determines that there were, in fact, "agricultural 
laborers" included within the unit, or, at the very least, remand this mat- 
ter to the Board for a further hearing concerning the status of each and 


every employee in the unit and whether said employee is, in fact, an 


"agricultural laborer” within the meaning of the Act. In such latter case, 


of course, the Board's Decision and Order also must be reversed. 
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(B) Appropriate Unit 


In addition to objecting to the fact that the unit as determined by 
the Board includes "exempted" employees and is therefore an improper 
unit as a matter of law, Petitioner also contends that the bargaining unit 
as determined by the Board was not appropriate for the purposes of col- 


lective bargaining within the meaning of the Act. 
The Act provides in Section 9(b) thereof that: 


"(b) The Board shall decide in each case whether, in 
order to assure employees the fullest freedom in ex- 
ercising the rights guaranteed by this Act, the unit 
appropriate for the purposes of collective bargaining 
shall be employer unit, craft unit, plant unit, or sub- 
division thereof. . ." 


Review of the Board's deter mination is limited by Section 10(e) of 


the Act as follows: 


"The findings of the Board, with respect to questions of 
fact if supported by substantial evidence on the record 
considered as a whole shall be conclusive.” 


The “rule of review" is set forth by the Supreme Court of the United 


States in Packard Motor Co. v. National Labor Relations Board, 330 U.S. 


485 wherein at pages 491 and 492 the Court said as follows: 


| 
" | , So we have power only to determine whether sub- 


stantial evidence to support the Board, or its order over- 
steps the law... The issue as to whether a unit is 
appropriate for bargaining is one for which no absolute 
rule of law is laid down by statute, and none should be by 
decision. It involves by necessity a large measure of in~ 
formed discretion and the decision of the Board, if not | 
final, is rarely to be disturbed. . . we do not say that | 
the determination of a unit of representation cannot be so 
unreasonable and arbitrary as to exceed the Board's 
power..." 


Petitioner submits that the Board's exercise of discretion in the 
case herein is unreasonable and arbitrary and, therefore, it exceeds the 


Board's power. | 
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The Board's traditional standards and tests as to the appropriate 
unit are fully and completely set forth in "General Considerations in Unit 
Determinations", 2 CCH Labor Law Reports, paragraph 2605, which 
Petitioner cites herein for reference, and includes, for example, the 


following: 


"1. Duties, skills and working conditions of the employees. 
2. History of collective bargaining. 
3. Extension of union organization among the employees. 


4. Desires of the employees.” 


Petitioner has previously pointed out above that the record in the 
representation hearing is devoid of any factor of employment other than 
employer's health program, which applies alike to both supervisory, 
management, retail mill and petroleum workers, in which there is any 
similarity between the petroleum truck drivers and the mill workers or 


drivers. 


This honorable Court is referred to the Statement of the Case at 
page 11 for a summary of the differences. 


Based upon this uncontroverted testimony as to the differences, the 


Board made the following! factual finding: 


"The truck drivers share the same working conditions and 
employee benefits with the other employees, although the 
petroleum drivers are paid on a commission basis." . 

(J.A. 57). 

Now substantially all of the testimony was directed to pointing out 
the differences between the mill truck drivers and the petroleum truck 
drivers but the Board in its decision - and very significantly so - makes 
no distinction between the petroleum truck drivers and the mill truck 
drivers except as to basis of payment. All of the evidence points to 
substantial other differences which the Board does not mention. 


Petitioner submits that since the Board has evidentally, based upon 


its own decision, not taken into accdunt the uncontroverted testimony as to 
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the differences between the character of the jobs of the petroleum truck 
drivers and the mill truck drivers, the decision of the Board is arbitrary, 


unreasonable and capricious. 


As was said above, if the decision is arbitrary, unreasonable and 
capricious, it should be set aside under the express language of/the 
Supreme Court decision in the Packard case. 


Petitioner refers the Board to pages 47 and 48 of the Joint Appendix 
and requests that the Court compare these pages with the decision as 
rendered by the Board and quoted above and based upon that comparison 
petitioner is sure that the Court will find that the Board's decision was 
unreasonable, arbitrary and capricious. 


An arbitrary unit having been illegally fixed by the Board, Petitioner 
requests the Court to set aside the Board's Order and Decision, 


CONCLUSION 


In addition to the individual errors of the Board pointed out by 
Petitioner above, Petitioners respectfully suggest to the Board ithat 
the cumulative effect of these errors, when viewed as a whole rather 
than individually,is such as to suggest that the Board's total eition in 
the matter herein was unreasonable, arbitrary and capricious and, there- 
fore, an abuse of the power granted to the Board. No administrative agency 
is allowed to exercise its functions in an arbitrary, unreasonable and 
capricious manner, The cumulative effect of the Board's absolute refusal 
to review the jurisdictional questions during the course of the hearings 
after the suggestion of the Petitioner, the "tough" refusal of the Board 
to relitigate the legality of the finding upon which jurisdiction was based, 
the obvious mis-understanding of the Board as to the character of the 
jobs involved in the unit, the failure of the Board to examine the individual 
work-duties of the employees of the Farm Bureau Cooperative as they 
pertain to work "on a farm" or "rendered in connection with farming" — 
all of these summary actions of the Board with respect to this thirteen 
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man unit of the Farm Bureau Cooperative of Xenia, Greene County, Ohio 
indicate such a complete disregard by the Board of its ordinary and 


normal duties and functions as to amount to a complete abuse of dis- 


cretion and the arbitrary, unreasonable and capricious exercise of 


power. 


Petitioner respectfully requests the Court, therefore, to set aside 
the Board's Decision and Order in the complaint case and to set aside 
the Board's Decision and Order in the representation case and to order 
the Board to commence its procedure with respect to the Farm Bureau 
Cooperative anew with a reasonable investigation into the jurisdictional 


facts upon which the Board's action must be based. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,618 
GREENE COUNTY FARM BUREAU COOPERATIVE 
ASSOCIATION, INC., PETITIONER 
Vv. 
NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition to Review and Set Aside, and on Cross-Petition 
for Enforcement of, an Order of the National Labor 
Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


JURISDICTIONAL STATEMENT 


This case is before the Court upon the petition of 
Greene County Farm Bureau Cooperative Associa- 
tion, Inc., to review and set aside an order of the 
National Labor Relations Board (J.A. 24-26, 20-21), 


2 References are to the pages of the joint appendix printed 
pursuant to the rules of this Court and the stipulation of 
the parties. Wherever, in a series of references, a semi- 
colon appears, the references preceding the semicolon are to 
the Board’s findings; those following are to the supporting 
evidence. 


(1) 
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issued against petitioner on August 31, 1961, pur- 
suant to Section 10(c) of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 
29 U.S.C. Sec. 151 et seg.). In its answer to the pe- 
tition the Board has requested that its order be en- 
forced. This Court has jurisdiction under Section 
10(e) and (f) of the Act. The Board’s decision and 
order is reported at 182 NLRB No. 189. 


COUNTERSTATEMENT OF THE CASE 


I. The Board’s findings and conclusions 


Petitioner admits that it refused the request of the 
Union? to bargain with it as the certified representa- 
tive of its employees in a unit found by the Board to 
be appropriate. The Board found that respondent 
thereby violated Section 8(a)(5) of the Act. The 
Board rejected petitioner’s contention that it was not 
subject to the Board’s jurisdiction. It further re- 
jected contentions by petitioner that its employees are 
agricultural laborers, and therefore exempt from the 
Act’s provisions, and that the certified bargaining 
unit is inappropriate. The Board based its conclu- 
sion of statutory violation upon the following eviden- 
tiary facts: 


A. Petitioner's business 


Petitioner, a nonprofit Ohio corporation, is a farm- 
er’s cooperative which maintains establishments 16 
miles apart at Xenia and Bowersville, Ohio. It sells 


2 Gales Drivers Sales and Services Local No. 176, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America. 
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petroleum products, grain, farm supplies and farm 
tools to farmers and also sells some grain at whole- 
sale (J.A. 16, 22-28; 6, 9, 27, 29, 32, 88). Petitioner 
buys petroleum products valued at about $200,000 
annually from an Ohio supplier who receives the 
products from outside the state (J.A. 16; 54, 40, 14- 
15). Its annual gross sales exceed $500,000, of 
which over $50,000 are wholesale sales of grain to an 
Ohio corporation whose direct annual transactions in 
interstate commerce exceed $50,000 (J.A. 24, n-l; 
23). 

At each establishment petitioner employs two mill- 
workers and three mill truck drivers, all of whom are 
hourly paid employees (J.A. 17; 28, 29, 31, 43-44, 
49). The functions of these employees at both estab- 
lishments are alike (J.A. 57, n 2; 29). The mill- 
workers spend their time at the respective mills and 
warehouses. They operate the mill machinery, bag 
feed, do loading work, work in the warehouse, and 
perform incidental miscellaneous services. The mill- 
workers also occasionally drive trucks around the 
yard when truck drivers are sick or otherwise un- 
available (J.A. 31, 44). 

The mill truck drivers pick up and deliver mer- 
chandise. They operate their trucks, load and un- 
load their vehicles at plant premises and premises of 
patrons and also do warehouse work (J.A. 31). 

There is also a salaried salesman-millworker, Wil- 
liamson, who goes out to sell from Mondays through 
Fridays and helps out as a millworker in the mill and 
warehouse at Xenia on Saturday mornings and at 
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other times when that mill needs extra help (J.A. 
27, 31-32, 45-46). When working in the mill, his 
working conditions are the same as the regular mill- 
workers (J.A. 32). 

Finally, three petroleum tank truck drivers, paid 
on a commission basis, haul petroleum tank trucks 
out of the Xenia plant and make sales to farmers on 
their routes (J.A. 42, 45). 

Each of the foregoing employees works a five and a 
half day week and receives the same fringe benefits, 
including hospitalization insurance, retirement, life 
insurance, vacations, holidays and sick leave (J.A. 57 
n. 2; 44-45). 


B. The representation proceeding 
On June 27, 1960, the Union filed a representation 


petition pursuant to Section 9(c) of the Act (J.A. 56, 
59-60). At the representation hearing petitioner 
contested the Board’s jurisdiction and claimed that 
its employees are agricultural laborers. It agreed, 
however, that the employees at its two establishments 
constituted a single appropriate unit, although it con- 
tended that mill truck drivers and petroleum truck 
drivers should not be included in the same unit with 
the mill workers (J.A. 57; 27-28, 55). The Board, 
in its Decision and Direction of Election issued Sep- 
tember 13, 1960, found that petitioner’s millworkers 
and truck drivers are not agricultural employees, 
that petitioner is in commerce within the meaning of 
the Act and that the total volume of its operations 
meet the Board’s standards for assertion of jurisdic- 
tion (J.A. 56 n. 2). The Board further found that 
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an appropriate bargaining unit consisted of the mill 
truck drivers, millworkers, salesmen-millworkers and 
petroleum truck drivers employed at petitioner’s 
Xenia and Bowersville plants. Accordingly, it di- 
rected an election in that unit (J.A. 57, n. 4). The 
union won the election and the Board certified it on 
October 19, 1960 (J.A. 7, 9). 


C. The unfair labor practice proceeding 


Petitioner admittedly refused to bargain with the 
Union after the certification (J.A. 17; 7-9). The 
Board reaffirmed its determination, made in the rep- 
resentation proceeding, that petitioner’s operations 
are subject to its jurisdiction and found that peti- 
tioner, by its conduct, violated Section 8(a) (5) and 
(1) of the Act (J.A. 23-24, 17). 


Il. The Board’s Order 


The Board directed petitioner to cease and desist 
from refusing to bargain with the Union; to bargain 
with the Union upon request; and to post the conven- 
tional notices (J.A. 24-26, 20). 


SUMMARY OF ARGUMENT 


1. Under established principles, the Board’s juris- 
diction over petitioner is established, without more, 
by the fact that petitioner purchases annually $200,- 
000 worth of petroleum products from a supplier who 
obtains the products from out-of-state. A shutdown 
of petitioner’s operations due to a labor dispute would 
cause it to discontinue purchasing these products 
from the supplier, and it is likely that this, in turn, 
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would force the supplier to curtail, or at least delay, 
further shipments into the state until it found other 
customers for the quantity of petroleum normally 
taken by petitioner. This potential obstruction to 
$200,000 worth of out-of-state petroleum shipments 
as the result of a labor dispute involving petitioner 
is well above de minimis and provides a sufficient ef- 
fect on commerce to bring its business under the Act. 
The impact on commerce is even more substantial 
when there is added the danger that a labor dispute 
involving petitioner may, if unchecked, spread to sim- 
ilar farm cooperatives in Ohio, thereby further inter- 
fering with the flow of shipments into the state. 
While the supplier might be able to find other out- 
lets for supplies otherwise purchased by petitioner, 
the burden of rearranging its normal business deal- 
ings and finding new customers constitutes an inter- 
ference with its interstate operations sufficient under 
the Act to give the Board jurisdiction over petitioner. 
Nor is the Board’s jurisdiction affected by the fact 
that petitioner purchases the petroleum after it comes 
to rest in the state, or that it sells the petroleum to 
farmers exclusively rather than to enterprises en- 
gaged in interstate commerce. Otherwise, the Board 
would be without statutory jurisdiction over many 
businesses of a local nature. The courts, however, 
have consistently sustained the Board’s jurisdiction 
over a variety of local businesses whose connection 
with and impact on interstate commerce was not more 
substantial than petitioner’s business. These cases 
accord with Supreme Court decisions making it plain 
that any effect on commerce, which is more than de 
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minimis, is sufficient to bring a business within the 
Board’s legal jurisdiction, and that, in assessing the 
impact, it is also appropriate to take into account the 
fact that the dispute could spread to other similar 
businesses. 

2. The Board properly determined that petitioner’s 
operations continued to “affect commerce” at the 
time of its refusal to bargain with the Union. The 
Board found in the representation proceeding leading 
to the Union’s certification that it had statutory 
jurisdiction over respondent’s operations and also 
that the total volume of respondent’s business satis- 
fied the Board’s standards for the assumption of 
jurisdiction over nonretail concerns. Petitioner did 
not establish at the unfair labor practice hearing that 
there had been any change in its operations since the 
representation hearing sufficient to affect the Board’s 
jurisdiction. Petitioner admittedly continues to pur- 
chase annually $200,000 worth of petroleum products 
of out-of-state origin. Evidence introduced at the 
unfair labor practice hearing shows that petitioner’s 
volume of business at the time of its refusal to bar- 
gain with the Union satisfied the Board’s standards 
for the assumption of jurisdiction over nonretail en- 
terprises. 

3. Petitioner’s employees are not agricultural lab- 
orers excluded from the coverage of the Act. Its 
truck drivers are not engaged in farming merely be- 
cause they cart wheat at harvest time from farm 
premises to petitioner’s mills. Nor are the mill work- 
ers engaged in farming because they store the grain. 
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Their work is performed for petitioner, which owns 
no farms and raises no crops, and is a legal entity 
- distinct from the farmers who have established it. 

4. The Board properly included petitioner’s mill 
hands and truck drivers in a single bargaining unit. 
These employees have a community of interest evi- 
- denced by the uniformity of their working conditions, 
they enjoy the same fringe benefits, and no labor or- 
ganization is seeking to represent either group of 
employees separately. As the Board acted reason- 
ably in determining from these circumstances that 
the interest of the employees would be best served by 
including them in a single bargaining unit, its deter- 
mination should be accepted by this Court. 


ARGUMENT 


L Petitioner’s Operations Affect Commerce 
Within the Meaning of the Act 

Petitioner contends that, as a local business, its 
operations may not be found to “affect commerce” 
within the meaning of Section 2(6) and (7) of the 
Act merely on a showing that it purchases annually 
$200,000 worth of petroleum products from a sup- 
plier also located in Ohio who received the petroleum 
products from outside the state. As pointed out by 
petitioner (Brief 9-10), the Second Circuit so held on 
parallel facts in N.L.R.B. v. Reliance Fuel Oil Corpo- 
ration, No. 26806, decided November 18, 1961 (49 
LRRM 2084), rehearing denied, January 4, 1962 (49 
LRRM 2371), and remanded that case to the Board 
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for additional findings.’ With all due deference to 
the Second Circuit, we submit that its ruling is con- 
trary to the applicable principles respecting the scope 
of the National Labor Relations Act, which have been 
developed in a long line of judicial decisions, and may 
be summarized as follows: 


(a) “The Act on its face * * * evidences the inten- 
tion of Congress to exercise whatever power is con- 
stitutionally given it to regulate commerce sR 
N.L.R.B. v. Fainblatt, 306 U.S. 601, 607. See also, 
Polish National Alliance v. N.L.R.B., 322 U.S. 648, 
647; Guss v. Utah Labor Board, 353 U.S. 1. 

(b) The full sweep of Congress’ power under the 
commerce clause—and hence of the Act’s coverage— 
is not limited to operations which are “in commerce,” 
but extends to local and intrastate activities which 
would have an impact on the free flow of commerce. 
The reach of the National Labor Relations Act is 
thus to be tested by determining whether interstate 
transportation or the flow of commerce across state 
lines would tend to be impeded if the business imme- 
diately involved were disrupted as a result of a labor 
dispute caused by unfair labor practices. If so, the 
Act applies, regardless of the volume of interstate 


3See also N.L.R.B. v. Benevento, decided December 28, 
1961 (C.A. 1), 49 LRRM 2307. Benevento involved a local 
sand and gravel business which sold its products to a 
producer of concrete engaged in interstate commerce. The 
court remanded the case to the Board for additional findings 
on alternate sources of supply available to the concrete 
enterprise. We submit that the court erred in holding that 
alternate source of supply is material in determining juris- 
dictional questions under the Act. Infra, pp. 11-12. 
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commerce affected, provided it is more than de mini- 
mis. N.L.R.B. v. Fainblatt, 306 U.S. 601, 607; 
Santa Cruz Co. v. N.L.R.B., 303 U.S. 453, 467; 
N.L.R.B. v. Bradford Dyeing Assoc., 310 U.S. 318, 
326; N.L.R.B. v. Denver Bldg. Council, 341 U.S. 675, 
684; N.L.R.B. v. Suburban Lumber Co., 121 F. 2d 
829, 832 (C.A. 8), certiorari denied, 314 U.S. 693. 

(c) “Whether or no practices may be deemed by 
Congress to affect interstate commerce is not to be 
determined by confining judgment to the quantitative 
effect of the activities immediately before the Board. 
Appropriate for judgment is the fact that the imme- 
diate situation is representative of many others 
throughout the country, the total incidence of which 
if left unchecked may well become far-reaching in its 
harm to commerce.” Polish National Alliance v. 
N.L.R.B., 322 U.S. 648, 648. 

Under the foregoing principles, the Board’s juris- 
diction over petitioner is established, without more, 
by the fact that, during the year preceding the unfair 
labor practices, petitioner purchased $200,000 worth 
of petroleum products from a supplier, which prod- 
ucts the latter concededly obtained from out-of-state. 
For a shutdown of petitioner’s operations due to a 
labor dispute would cause it to discontinue purchas- 
ing these products from the supplier, and it is likely 
that this, in turn, would force the supplier to curtail, 
or at least delay, further shipments into the state 
until it found other customers for the quantity of pe- 
troleum normally taken by petitioner. The potential 
obstruction to $200,000 worth of out-of-state petro- 
Jeum shipments as a result of a labor dispute involv- 
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ing petitioner is well above de minimis, and this pro- 
vides a sufficient effect on commerce to bring its busi- 
ness under the Act. And the impact on commerce is 
even more substantial when there is added—as Polish 
National Alliance, supra, contemplates—the danger 
that a labor dispute involving petitioner may, if un- 
checked, spread to similar farm cooperatives in Ohio, 
thereby even further “damming up” the flow of pe- 
troleum shipments into the state. 

Nor is the foregoing conclusion altered by the pos- 
sibility that, if petitioner constituted but a small part 
of its supplier’s market, the supplier might be able 
without much difficulty, to find other outlets for sup- 
plies otherwise purchased by petitioner. In applying 
the Act’s jurisdictional requirements, the availability 
of substitute facilities is not a material factor. The 
mere imposition on an interstate company, like the 
supplier here, of the burden of having to rearrange 
its normal business dealings and find new customers 
constitutes an interference with its operations. The 
Act does not require that an actual effect on com- 
merce be shown; a presumed effect is sufficient.‘ 
N.L.R.B. v. Bradford Dyeing Ass’n., 310 U.S. 318, 
326;° N.L.R.B. v. Van DeKamp’s Holland-Dutch Bak- 


«Section 2(7) of the Act defines “affecting commerce” as 
“in commerce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to lead to 
a labor dispute burdening or obstructing commerce or the 
free flow of commerce.” [Emphasis added.] 


8In Reliance Oil, the court cited Bradford Dyeing for 
the proposition that “alternative sources of supply do not 
necessarily negate a finding of jurisdiction” (49 LRRM 2087, 
n. 11, emphasis supplied). We submit that the Supreme 
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ers, 152 F. 2d 818, 819-820 (C.A. 9); N.L.R.B. v. 
Phoenix Mutual Insurance Co., 167 F. 2d 983, 985 
(C.A. 7), certiorari denied, 335 U.S. 845; N.L.R.B. v. 
Register Publishing Co., 141 F. 2d 156, 162-163 
(C.A. 9); N.L.R.B. v. Tex-O Kan Flour Mills, Inc., 
122 F. 2d 483, 436-437 (C.A. 5). 

Similarly, it makes no difference, for purposes of 
the Act, that petitioner obtains the petroleum from 
the supplier’s premises within Ohio, rather than hav- 
ing it sent to it directly from outside the state, via 
railroad or ship. “The fact that the company, in- 
stead of itself buying all its supplies outside the state 
and shipping them in, * * * has some arrangement 
whereby someone else ships them in and then it buys 
them from the shipper after they come into the state, 
does not destroy the effect of the transactions on in- 
terstate commerce.” N.L.R.B. v. Sunshine Mining 


Court, in holding that such factor was “not material,” in- 
tended to rule it out altogether as a consideration, and this 
is the way Bradford Dyeing has consistently been inter- 
preted by the courts of appeals. See, N.L.R.B. v. El Dorado 
Water Co., Inc., 195 F. 2d 950, 952 (C.A. 8); N.L.R.B. v. 
Davis Motors, Inc., 192 F. 2d 782, 782-783 (C.A. 10); 
N.L.R.B. v. Townsend, 185 F. 2d 378, 382 (C.A. 9), certiorari 
denied, 341 U.S. 909; N.L.R.B. v. Mid-Co Gasoline Co., 183 
F. 2d 451, 454, 453 (C.A. 5); J. L. Brandeis & Sons v. 
N.L.R.B., 142 F. 2d 977, 980 (C.A. 8), certiorari denied, 
323 U.S. 751; N-L.R.B. v. Bank of America, 180 F. 2d 624, 
626 (C.A. 9), ed, 318 U.S. 791, 792; N.L.R.B. 
4 455, 457 (C.A. 1); 

2d 304, 306 (C.A. 


(C.A. 10); N- 
109 (C.A. 1), ¢ 
Power Co. v. N.L.R.B., 113 F. 2d 38, 
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Co., 110 F. 2d 780, 784 (C.A. 9), certiorari denied, 
312 U.S. 678. Accord: N.L.R.B. v. Cowell Portland 
Cement Co., 148 F. 2d 237, 242 (C.A. 9), certiorari 
denied, 320 U.S. 735; N.L.R.B. v. Edinburg Citrus 
Ass’n., 147 F. 2d 358, 354 (C.A. 5); J. Z. Brandeis & 
Sons v. N.L.R.B., 142 F 2d 977, 980-981 (C.A. 
8), certiorari denied, 323 U.S. 751; N.L.R.B. v. Vul- 
can Forging Co., 188 F. 2d 927, 930 (C.A. 6).° See 
also, Standard Oil Co. v. FTC, 340 U.S. 281, 237-238. 
Finally, the potential impact of a labor dispute on 
the supplier’s interstate commerce is not diminished 
by the fact that petitioner sells the petroleum to local 
farmers exclusively, rather than to enterprises en- 
gaged in commerce. “The fact that the [fuel oil], 
after its [purchase by petitioner], might be used only 
for local purposes does not alter the fact that its [pur- 
chase], as distinguished from its later use, affected 
interstate commerce.” N.L.R.B. v. Denver Building 
& Construction Trades Council, 341 U.S. 675, 684. 
Were the constitutional principle otherwise, the 
Board would be without statutory jurisdiction over 
many businesses of a local nature, including service 
facilities, retail stores, and much of the building and 
construction industry. Yet, as more fully shown be- 
low, the courts have consistently held otherwise. 


¢Jt is enough that the activity “exerts a substantial eco- 
nomic effect on interstate commerce, and this irrespective 
of whether such effect is what might at some earlier time 
have been defined as ‘direct’ or ‘indirect.’ ” Wickard v. 
Filburn, 317 U.S. 111, 125 (sustaining the application of 
the Agricultural Adjustment Act to a farmer raising, for 
his own consumption, 239 bushels of wheat in excess of his 
“marketing quota”). 
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By application of the foregoing principles, the 
Board’s jurisdiction has been sustained over a variety 
of local businesses, whose connection with and impact 
on interstate commerce were comparable to and no 
more substantial than petitioner’s business. See N.L. 
R.B. v. Denver Bldg. Council, 341 U.S. 675, 683-684, 
affirming on this point, Denver Building and Con- 
struction Trades Council v. N.L.R.B., 87 U.S. App. 
D.C. 293, 186 F. 2d 326; Amalgamated Meat Cutters 
v. Fairlawn Meats, 353 U.S. 20, 22-23; Amalgamated 
Association, etc. v. Wisconsin Board, 340 U.S. 383, 
391; IBEW v. N.L.R.B., 181 F. 2d 34, 36-87 (C.A. 
2)., affirmed, 341 U.S. 694; Shore v. Bldg. Trades 
Council, 173 F. 2d 678 (C.A. 3); N.L.B.B. v. Herald 
Publishing Co., 239 F. 2d 410 (C.A. 9), and cases 
cited therein; N.L.R.B. v. Mid-Co Gasoline Co., 183 


F. 2d 451 (C.A. 5) ;? Joliet Contractors Ass’n v. N.L. 
R.B., 193 F. 2d 883, 840-842 (C.A. 7); N.L.R.B. v. 
Dixie Terminal Co., 210 F. 2d 538 (C.A. 6), cer- 
tiorari denied, 347 U.S. 1015. 

Thus, in the Shore case, supra, the Third Circuit 
sustained the Board’s exercise of jurisdiction over a 


t The irrelevancy of the information sought by the Second 
Circuit in its remand in Reliance is shown by the history of 
the comparable Mid-Co case. The Fifth Circuit, with Judge 
Hutcheson dissenting, had first remanded that case to the 
Board for additional information similar to that sought here. 
172 F. 2d 974. The Board accepted the remand and made 
the additional findings requested. The Board pointed out, 
however, that, under the applicable principles, jurisdiction 
nonetheless existed. 86 NLRB 448. Thereupon, the Fifth 
Circuit, in an opinion by Judge Hutcheson, enforced the 
Board’s order without reference to the detailed supplemental 
findings. 183 F. 2d 451. 
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labor dispute which arose during the course of the 
construction of a drive-in theatre. The Court posed 
the jurisdictional question as follows (178 F. 2d at 
680) : 


It is to be noted that the customer was a Penn- 
sylvania customer, the construction that of a 
local theater, and the general contractor and the 
sub-contractor here involved were Pennsylvania 
business concerns. How, then, does the Taft- 
Hartley Act have anything to do with the mat- 
ter? 


The Court then observed that, during the preceding 
year, some of the materials used by the contractor 
and sub-contractor, although purchased within the 
state, had “originated in states other than Pennsyl- 
vania” (ibid.), and that some of the supplies used in 


the project had been sent to the site directly from out- 
of-state. It also noted that the entire building indus- 
try, when considered on a nationwide basis, did an 
annual business of more than $10 billion. Answer- 
ing the question put at the outset, the Court con- 
cluded (id., at 681): 


All of this argument adds up to the conclusion 
that what affects the building industry in a given 
community affects interstate commerce and that 
the total effect of a $10,000,000,000 industry on 
interstate commerce is obviously very apprecia- 
ble. One small stoppage may not have an imme- 
diately perceptible effect upon the flow of the 
whole stream. But many small stoppages will 
have such effect. And like the small amount of 
grain in Wickard v. Filburn, * * * the power to 
regulate is not lost becausce of the small size of 
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any individual contribution. We reach the con- 
clusion that it cannot be denied that Congress 
may, through its power to regulate what affects 
interstate commerce, regulate practices in indus- 
tries which are themselves dependent on inter- 
state commerce. That Congress has done so in 
the Act regulating labor relations is established. 
There is no escape, therefore, from the answer 
that the power is there and Congress has chosen 
to exercise it.’ [Footnotes omitted.] 


The cases relied on by the Second Circuit in Relt- 
ance are not inconsistent with the foregoing. The 
fact (49 LRRM 2086) that the Supreme Court in 
Consolidated Edison Co. v. N.L.R.B., 305 US. 197, 
elected to sustain the exercise of jurisdiction in that 
ease, not on Edison’s purchases of supplies which 
came from out-of-state, but on the basis of the con- 
cededly interstate businesses of its customers, does 
not suggest that the former factor would not be 
enough were it the only factor. The only inference 
which can properly be drawn from the Supreme 
Court’s action is that, where evidence of a more direct 
connection with interstate commerce was present, the 
Court found it unnecessary to rest the case on the 
“lesser” factors as well.” Indeed, in Consolidated 


®The Second Circuit in denying the Board’s petition for 
rehearing in Reliance, acknowledged that Congress could 
constitutionally regulate businesses which purchase more 
than a de minimis “amount of supplies which had at one 
time moved in interstate commerce.” 49 LRRM 2371-2372. 


°The same reasoning would apply to the Court’s action 
in relying on the franchise arrangement in Howell Chevrolet 
Co. v. N.L.R.B., 346 U.S. 482 (49 LRRM 2087). Cf. N.L.R.B. 
v. Denver Bldg. Council, supra, where the Court upheld the 
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Edison itself, the Court recognized that an effect on 
commerce may be established either by showing that 
the business immediately involved services or sells to 
interstate concerns, or obtains materials and supplies 
from out-of-state, for it stated “that it is the effect 
upon interstate or foreign commerce, not the source 
of the injury, which is the criterion” (305 U.S. at 
222).° Moreover, in its subsequent decisions in Pol- 
ish National Alliance and Denver Bldg. Council, 
supra, the Court has made it plain that any effect on 
commerce, which is more than de minimis, is suffi- 
cient to bring a business within the Board’s legal 
jurisdiction, and that, in assessing that impact, it is 
also appropriate to take into account the fact that the 
dispute could spread to other similar businesses.” 


Board’s statutory jurisdiction on the grounds that “any 
widespread application of the practices here charged might 
well result in substantially decreasing the influx of materials 
into Colorado from outside the State and * * * that [the 
employer’s] annual purchases of over $55,000 of such ma- 
terials was not negligible” (341 U.S. at 683-684). 


10 As the Court stated in United States v. Women’s Sports- 
wear Mfgrs.’ Assn., 336 U.S. 460, 464, in discussing an 
analogous problem under the Sherman Act: “If it is inter- 
state commerce that feels the pinch, it does not matter how 
local the operation which applies the squeeze.” 


The Second Circuit relies (49 LRRM 2086-2087, not on 
the majority opinion in Polish National Alliance, which 
enumerates the broad test set forth above (pp. 10-11) but on 
the concurring opinion of Justice Black in that case. In 
any event, Justice Black, in the passage quoted, was merely 
criticizing the majority of the Court for affirming the 
Board’s decision on grounds which the Board had not 
considered. The Board had found—and Justice Black agreed 
—that it had jurisdiction over the employer because the 
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For the foregoing reasons, we respectfully submit 
that the Board’s statutory jurisdiction over petitioner 
is established by petitioner’s annual purchase of $200,- 
000 worth of petroleum products from a supplier who 
obtains the petroleum from out-of-state sources.” 


II. The Board Otherwise Properly Asserted Jurisdiction 
Over Petitioner’s Operations 


Petitioner’s contention (Brief 11-14) that the 
Board relied solely on commerce data adduced at the 
representation hearing in asserting jurisdiction over 


7” 


insurance company “was itself ‘engaged in commerce. 
322 U.S. at 651. The majority opinion, written by Justice 
Frankfurter, held that the Board had jurisdiction because 
the employer’s “insurance activities merely affected com- 
merce in types of interstate business other than its own.” 
Ibid. The concurring opinion observed that “on this fact 
issue [the Board] made no finding at all.” Ibid. By this, 
Justice Black must have meant only that the Board had 
not made the specific finding that the employer’s business 
“affected interstate activities of other businesses (id., at 
658), for he agreed with the result “for the reasons given 
in the Court’s opinions in this case and in United States V. 
South-Eastern Underwriters’ Association, 322 U.S. 533,” an 
anti-trust case which was decided the same day. Compare 
the majority opinion of Justice Black in South-Eastern 
Underwriters’ with the dissenting opinions of Chief Justice 
Stone (322 U.S. at 562-583) and Justice Frankfurter (id., 
at 583-584). 


12 While the Board did not rely on the fact that petitioner 
purchases about $2,000 worth of goods shipped directly to 
it across state lines (Pet. Br. 8), such purchases would 
appear to be more than de minimis and therefore a sufficient 
basis for the assumption of jurisdiction over petitioner’s 
operations. “De minimis in the law has always been taken 
to mean trifles—matters of a few dollars or less.” N.L.R.B. 
v. Suburban Lumber Co., 121 F. 2d 829, 832 (C.A. 3), 
certiorari denied, 314 U.S. 693, and authorities cited therein. 
See also N.L.R.B. v. Aurora City Lines, No. 13465, C.A. 7, 
decided February 2, 1962. 
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petitioner, and that it failed to determine whether 
petitioner’s operations continued to “affect commerce” 
at the time of the refusal to bargain with the Union, 
is insubstantial. As expressly noted by the Board, 
petitioner did not establish at the unfair labor prac- 
tice hearing “that there has been any change in its 
business [since the representation hearing] so as to 
affect the Board’s jurisdiction” (J.A. 24, note 1). 
Petitioner admittedly continues to purchase annually 
$200,000 worth of petroleum products of out-of-state 
origin. This, as we have shown, establishes the 
Board’s statutory jurisdiction. Evidence introduced 
at the unfair labor practice hearing shows that peti- 
tioner’s gross annual sales exceed $500,000, of which 
over $50,000 are wholesale sales of grain to an Ohio 
corporation “which had a direct inflow of goods and 
materials in interstate commerce of a value in excess 
of $50,000” (J.A. 24, n. 1; 28). Petitioner’s opera- 
tion’s thus met the Board’s standards for the assump- 
tion of jurisdiction over nonretail enterprises. Sie- 
mens Mailing Service, 122 NLRB 81. 


Il. The Board properly held that petitioner’s em- 
ployees are not agricultural laborers excluded from 
the coverage of the Act 


At the representation hearing petitioner’s witness 
admitted that its employees do no actual farming, 
either in the sense of plowing, cultivating or harvest- 
ing crops (J.A. 51). While petitioner’s trucks are 
standing on farm premises during harvest time, per- 
sons who are not in its employ dump grain from com- 
bines into the vehicles (J.A. 51-52). Petitioner’s 
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truck drivers then cart the wheat to petitioner’s mills 
where its mill workers store it. We submit that peti- 
tioner strains the facts when, upon this sparse show- 
ing, it claims, in its brief (page 15), that its employ- 
ees “actually help the farmers prepare their wheat 
for market and deliver that wheat to storage on behalf 
of the farmer” and “actually help in the harvesting 
of agricultural commodities and actually help with 
the same on the farm.” Such a set of facts does not 
make petitioner’s employees agricultural laborers ex- 
cluded from the Act’s coverage. 

The Congressional standard for determining wheth- 
er employees are agricultural laborers is set forth in 
Section 3(f) of the Fair Labor Standards Act.” It is 
plain that the facts upon which petitioner relies do 
not meet that standard. The courts have “consistent- 
ly refused to pervert the process of interpretation by 
mechanically applying definitions in unintended con- 


13 Section 2(3) of the National Labor Relations Act pro- 
vides that the term “employee” shall exclude “any individual 
who is employed as an agricultural laborer.” Since 1946, 
the annual appropriation acts for the Board have regularly 
carried a rider which provides that the term “agricultural 
laborer” in Section 2(3) shall be defined in accordance with 
Section 3(f) of the Fair Labor Standards Act. This pro- 
vision reads in pertinent part as follows: 


“ ‘Agriculture’ includes farming in all its tillage of the 
soil, dairying, the production, cultivation, growing, and har- 
vesting of any agricultural or horticultural commodities 
* * * and any practices * * * performed by a farmer or 
on a farm as an incident to or in conjunction with such 
farming operations, including preparation for market, de- 
livery to stores or to market or to carriers for transpor- 
tation to market.” 
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texts.” Farmers Reservoir & Irrigation Co. v. Mc- 
Comb, 337 U.S. 755, 764. The test is whether a 
particular activity “is carried on as part of the 
agricultural function or is separately organized as an 
independent productive activity.” Farmers Reservoir, 
supra, 387 U.S. at 761. Here, it is clear, “the 
occupation in which the company’s employees are 
engaged is not farming. The company owns no farms 
and raises no crops—the significant fact im this case 
is that the work [of actual farming] is not done by 
the company’s employees.” Idem at 763. (Emphasis 
added.) Accordingly, the Tenth Circuit in N.L.R.B. 
v. Central Oklahoma Milk Producers Assn., 285 F. 2d 
495, 496-497, gave short shift to a contention, as to 
truck drivers of a dairy farmer’s milk marketing 
cooperative, that “the drivers do certain work on the 
farm, primarily testing the milk before putting it 
with the trucks.” The court pointed out (285 F. 2d 
at 497) that “the controlling fact is that the Company 
has been set up by the farmers as an independent 
entity * * * and that the work is done for the Asso- 
ciation entity, not for the farmers. [T]he fact that 
this necessary work must be done on the farm in no 
way leads to the conclusion that the drivers are 
not working for the Association * * *, and thus the 
agricultural-worker exclusion does not apply.” (Em- 
phasis added.) See also Lucas County Farm Coopera- 
tive Assn. v. N.L.R.B., 289 F. 2d 844, 845 (C.A. 6), 
cert. denied, 368 U.S. 823. 
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IV. The Board’s Determination of the Bargaining 
Unit Was Reasonable 

The Board found that a unit consisting of peti- 
tioner’s mill truck drivers, mill workers, salesmen- 
mill workers and petroleum truck drivers at petition- 
er’s two plants constituted an appropriate bargaining 
unit (J.A. 57, 18). The record makes plain that this 
determination was based on a fair and reasoned 
approach and under standards sanctioned by long 
established Board practice and judicial approval. 
Thus, in including the mill truck drivers and petrol- 
eum truck drivers in the same unit with the mill 
workers, the Board gave weight (J.A. 57 n. 3) to 
the fact that all employees in the unit, mill workers 
and drivers, have a “community of interest” 
(N.L.R.B. v. Underwood Machinery Co., 179 F. 2d 
118, 121 (C.A. 1)) in the light of the “uniformity of 
[their] working conditions.” Int’l Union U.A.W., CIO 
vy. N.L.R.B., 231 F. 2d 287, 243 (C.A. 7), cert denied, 
352 U.S. 908. International Association of Ma- 
chinists v. N.L.R.B., 71 U.S. App. D.C. 175, 192, 110 
F.2d 29, 46, affirmed 311 U.S. 72; N.L.R.B. v. East- 
ern Massachusetts St. Ry. Co., 235 F. 2d 700, 708 
(C.A. 1), cert. denied, 352 U.S. 951; N.L.R.B. v. 
A. K. Allen Co., 252 F. 2d 87, 39 (C.A. 2); Pitts- 
burgh Plate Glass Co. v. N.L.R.B., 8138 U.S. 146, 
164-165. See Lucas County Farm Bureau Coopera- 
tive Assn., 128 NLRB 458, 460; Columbian Seed 
Company, 119 NLRB 560, 563. The Board also in- 
cluded in its appraisal (J.A. 57 n. 3) the fact that 
these employees all share the same “fringe bene- 
fits.” Allen, supra, 252 F. 2d at 39. Wilner Wood 
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Products Co., 117 NLRB 1895, 1896; McAllister’s 
Dairy Farms, Inc., 118 NLRB 1117, 1119, Final- 
ly, (J-A. 57 n. 3) it acted consistently with its 
standing policy of including in the unit employees 
whom no other labor organization was seeking to 
represent separately. Ingram Oil and Refining Co., 
116 NLRB 1138, 1139; Wilner Wood Products Co., 
117 NLRB 1895, 1896; McAllister’s Dairy Farms, 
Inc., 118 NLRB 1117, 1119-1120; Foremost Dairies, 
Inc., 118 NLRB 1424, 1426; Overnite Transportation 
Co., 128 NLRB 728. 

“It was peculiarly a matter of administrative dis- 
eretion whether the interest of all employees would 
be served best by [thus] designating a single unit 
composed of all.” International Association of Ma- 
chinists v. N.L.R.B., 71 U.S. App. D.C. 175, 192 110 
F. 2d 29, 46, affirmed 311 U.S. 72. Such a decision, 
“if not final, is rarely to be disturbed.” Packard 
Motor Car Co. v. N.L.R.B., 330 U.S. 485, 491. For it 
is only where it fairly can be said that there has been 
“arbitrary action by the Board” that a court will in- 
terfere. May Department Stores Co. v. N.L.R.B., 326 
U.S. 376, 380. However, where the Board has applied 
its “vast discretion * * * reasonably, its determination 
is binding * * *.” Allis Chalmers Mfg. Co. v. N.L.R.B., 
162 F. 2d 435, 489 (C.A. 7). As the Board, in fixing 
the unit of petitioner’s millworkers and drivers acted 
reasonably in all respects, we submit that its deter- 
mination should be accepted by this Court. 
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CONCLUSION 


For the reasons stated, we submit that the petition 
to set aside the Board’s decision and order should 
be denied, and that the Board’s petition to enforce 
its order should be granted. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,618 


GREENE COUNTY FARM BUREAU 
COOPERATIVE ASSOCIATION, INC., 


Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition for Review of Decision and Order 
Of the National Labor Relations Board 


REPLY BRIEF OF PETITIONER 


ARGUMENT 


Petitioner submits, and believes, that the National Labor | Relations 
Board's brief in this matter fails to weaken the strength of Petitioner's 


arguments on appeal which may briefly be referred to as the jurisdictional, 


agricultural and unit objections. However, Petitioner believes that it 
should briefly reply to the Board's brief. 
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Since Petitioner's first brief, the United States Court of Appeals 
for the First Circuit has followed the position taken by the United States 
Court of Appeals for the Second Circuit in NLRB v, Reliance Fuel Oil 
Corp., 49 LRRM 2084 (1961), as cited and relied upon by Petitioner in its 
original brief. 


The First Circuit decision is NLRB v. Benevento, 49 LRRM 2307 
(1962). Therein, the Court, in words of extreme importance to our case, 
said: 


"The Board's jurisdiction, therefore, is not to be decided by 
the application of a formula, as in Siemons Mailing Service, 
122 NLRB 81, 85 (1958), on which the Board relied in the 
case at bar, wherein the Board said that it 'has concluded 
that it will best effectuate the policies of the act if jurisdic- 
tion is asserted over all non-retail enterprises which have 
an outflow or inflow across state lines of at least $50,000.00, 
whether such outflow or inflow be regarded as direct or in- 
direct.' On the contrary, the impact, if any, of a truly intra- 
state activity upon interstate commerce must be determined 
by the Board as a matter of fact in each case as it arises. 
Consolidated Edison Co. v. NLRB, (305 U.S. 197). .. . 


"Clear findings of fact based upon legally sufficient evidence 
must be made by the Board to support its assertion of juris- 
diction. NLRB v. Reliance Fuel Oil Corp. .. ." 


The Court will have noted by now that, as in the Benevento case, 


the Board in the instant case puts its reliance in its original jurisdictional 
finding on Siemons Mailing Service, 122 NLRB 81. See Joint Appendix at 
Page 57 n.2. And again, in its decision and order, 132 NLRB No. 139, 

the sole basis of jurisdiction is by the "formula" method and the Siemons 
Mailing Service case is again cited as the authority. See Joint Appendix 
at Page 24 n.1. 


Petitioner submits that the holdings of the First and Second Circuit 
in the Reliance and Benevento cases should be followed by this Court and 
that the Board has conceded on Page 8 of their brief that based upon these 
holdings, the jurisdictional findings of the Board would be invalid — 
| | the Second Circuit so held on parallel facts in NLRB v. Reliance 
Fuel Oil Corp. ..." 
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The Board's only argument with respect to the holdings in| these 
two cases is that the holdings are in error. Petitioner submits that the 
Board has conceded that if the holdings of these two cases are correct 
and proper, this Court's order must be to remand for further jurisdic- 
tional findings. 


Petitioner wishes to point out further that the weight of judicial 
authority on the exact point in question herein, (though the Board has 
cited numerous cases not directly in point) is concededly with the Pe- 
titioner and is squarely for Petitioner on the sound reasoning expressed 


in both the Reliance and Benevento cases. 


Petitioner respectfully requests this Court to extend the holdings 
in those two cases to the Washington, D.C. Circuit and to render a like 


decision in the instant case. 


The next points which Petitioner believes are important to call to 
the Court's attention are points of fact. 


The Board bases its finding of jurisdiction on two factual assertions 


as follows: 


1. $50,000.00 of Petitioner's wholesale sales are to an Ohio 
corporation which had a direct inflow of goods and materials in inter- 
state commerce of a value in excess of $50,000.00. (J.A. pp. 3)and 19) 


2. Petitioner purchased $200,000.00 worth of petroleum products 
from a supplier who obtains the petroleum from out of state sources. 


Now, the Board is trying to have its cake and eat it, too, as will be 


seen from a review of the record. The statement covering the first asser- 


tion does not come from any portion of the hearings, either the unfair 
labor practice hearing, or the original representation hearing, but instead 
comes from Appendix C of the Honorable Stephen S. Bean's intermediate 
report and recommended order (see Pages 22 and 23 of the Joint Appen- 
dix). 
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From the record in this case, the Court will note that the stipulation 
appearing in Appendix C was only a proffer and was not accepted by the 
hearing examiner. Thus see, at Page 17 of the Joint Appendix: 

In view of the Board's proceeding with, and findings in, the 


representation case I declined to take the proffered evi- 
dence.” 


The Board in its Decision and Order says: 
"The rulings are hereby affirmed.” (J.A. Pages 23 and 24) 


The proffers, therefore, have never been accepted by the Board, 
but, interestingly enough, since it serves their purpose, they are using 
the proffer of evidence made by the Board, but nowhere refer to the 
proffer of evidence made by the Petitioner. Petitioner submits that, 
on the record, the Board did not have before it the stipulation and there- 
fore could not make a finding of facts based thereon. 


Even if the Board should be allowed to look into the stipulation, not 
having admitted same in evidence, Petitioner further submits that the 
bare stipulation of a "formula" finding without anything more is not a 
sufficient finding of jurisdiction in face of the objections to jurisdiction 
made by the Petitioner. The Court's attention is called to the fact that 
the stipulation is a prime example of assertion of jurisdiction by the 


"formula" method, so completely disapproved in both the Reliance and 


Benevento cases. 


Now, what does Petitioner mean by its assertion that the Board 
wishes to have its cake and eat it too? As we indicated above, the Board 
very readily used the proffered stipulation, although turned down by the 
Board and the hearing examiner, but then goes on to use as its single 
most consistent thread with which to tie its jurisdictional arguments 
together an assertion which is negated by the Petitioner's proffer of 
evidence set forth in Appendix B on Pages 21 and 22 of the Joint Appendix. 


As indicated in Point No. 2 above, the Board relied most heavily 
upon the fact that Petitioner purchased $200,000.00 worth of petroleum 


5 


products from a supplier who obtains the petroleum from out-of-state 


sources, As a matter of fact, this assertion of fact appears and reappears 
in the Board's brief and is the basic finding upon which all of their brief 
depends and without which, Petitioner submits, the brief does not hold 
together. This factual assertion is so important that it is repeated at 
Pages 3, 5, 7, 8, 10, 12, 18 and 19 of the Board's brief. 


But, this factual assertion is simply not so. As Petitioner proffered 
at the unfair labor practice hearings, unsuccessfully of course: 
"The Farm Bureau Co-op Association, Columbus, Ohio, does 
not take title to the petroleum products until such time as 
they are delivered into a truck at Lebanon, Ohio."" (Joint 
Appendix at Page 22) 
In other words, as far as the petroleum products are concerned, 
both Petitioner and its supplier are intrastate; that is, both Petitioner and 


its supplier take delivery and make delivery of the petroleum products 
within the State of Ohio. 


If the Board believes that the proffered evidence should be accepted 
by the Board and this Court, the Board's basic factual statements at 
Pages 3, 5, 7, 8, 10, 12, 18 and 19, as far as the interstate character of 
the petroleum shipments are concerned, and upon which the Board 
primarily relies, are incorrect. 


Petitioner, therefore, again submits to this Court that the Board's 
jurisdictional finding of facts being based upon a mistake of fact, should 
either be set aside or remanded to the Board for further investigation. 


Finally, as to the legal aspects of jurisdictional arguments, the 
Board cites the case of Polish National Alliance v. National Labor Rela- 
tions Board, 322 U.S. 643 which, as a matterof fact, was before both the 
Courts in Reliance and Benevento. With respect to the Polish Alliance 
case, the Supreme Court's Summary of jurisdictional fact findings in that 
case consumes two pages (Pages 644 and 645) as compared to the fact that 
the Board bases its jurisdiction in the instant case on facts that are set 
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forth in a one paragraph footnote. The Polish Alliance case points up much 
more clearly than Petitioner can the marked failure of the Board to make 
any real jurisdict ional fact findings in the instant case. 


Briefly on the other two points the Board covers: — as to the agri- 
cultural argument, again, the Board fails to follow the record and the 
Petitioner believes that it is important to the Court to point this out. 

The Board, at Page 19 of its brief, says that Petitioner's witness admitted 
"that its employees do no actual farming. . . inthe sense of. . . harvest- 
ing crops." The Board is referred to Page 51 of the Joint Appendix as 
follows: 


"Hearing Officer: Do they harvest them? 
"The Witness: In this sense they do. One of the facets of 

harvesting a wheat crop, for example, is the combining 

of it, and the dumping of grain from the combine to a 

truck, and our employees are quite often involved in re- 

ceiving the grain from a combine into a truck.” 

Finally, as to the appropriate unit, the Board bases the largest part 
of its legal argument upon the factual findings of a "uniformity of working 
conditions" between the petroleum truck drivers and the mill hands. Thus 
see the Board's brief at Page 8 and again almost identically at Page 22. 
As a matter of fact,'as Petitioner has pointed out in its original brief, and 
as the record amply bears out, there is no "uniformity of working condi- 
tions" between the two groups, except as to hours and fringe benefits. If 
"uniformity of working conditions" is the criterion and the Petitioner be- 


lieves that the Board clearly and correctly used this as its basic criterion, 


Petitioner submits that there are so many more points of difference than 
similarity between the two groups that the Board's finding is upon its face, 
in the light of the whole record, unreasonable, arbitrary and capricious. 
The Board's brief amply bears out the Petitioner's original contention 
that the Board made its finding without considering all of the facts as sub- 
mitted and based its finding upon a factual premise that is not in fact true 
as evidenced by the whole record. In doing so, the Board did violence to 
the authority vested in it. 
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In conclusion, it seems to Petitioner that the Board's whole thrust 
both in its argument before this Court and in its arbitrary positions in the 
original representation hearing, the unfair labor practice hearing, and its 
brief before this Court is distinctly and clearly summed up in one sentence 
set forth on Page 11 of the Board's brief: | 

"The Act does not require that an actual effect on commerce 


be shown; a presumed effect is sufficient." (Underlining 
ours.) 


What the Board is saying, as the record amply bears out; is that it 


can assert jurisdiction over any industry "by presumption" without having 


to delve into the factual foundation for the presumption. This administra- 
tive presumption of jurisdiction without a factual basis in the record as 
support is, Petitioner.contends, arbitrary, unreasonable, capricious and 
not contemplated by the National Labor Relations Act. The Reliance and 
Benevento cases simply pointed out to the Board that it must first estab- 
lish a factual basis upon which to found its "presumption of an effect" upon 
interstate commerce and cannot make such a presumption without a factual 
basis in the record. 


The Board, in effect, contends that it can make a presumption of 
jurisdiction without any factual basis other than putting figures! into a 
formula, which it, the Board, has established. 


The Courts have never sanctioned, either on their own behalf or on 
the behalf of administrative bodies, jurisdiction by presumption, but have 
always required a legally admissible factual foundation in the record. 


If the Board can presume jurisdiction without supporting facts, then 
the Board is entitled to assert jurisdiction in this case; but if it is the law 
that there must be supporting facts to an assertion of jurisdiction, then 
Petitioner submits that the Board has wholly failed to perform the function 
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placed upon it by the Constitution, the National Labor Relations Act, and 
the Courts as to its assertion of jurisdiction. 


Respectfully submitted, 
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